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HUGO T. WEDELL 


On the preceding two pages are a group photograph of the members of the 
Kansas Supreme Court, as now constituted, and of former Justice Hugo T. 
Wedell. The voluntary retirement of Justice Wedell became effective on 
January 10, 1955, upon his completion of nearly twenty years service as a 
member of the Kansas Supreme Court. He declined to run for a fourth term 
in 1954, after serving continuously since taking office as a Justice on July 1, 
1935. 

The record shows that Justice Wedell wrote a total of 745 opinions while 
a member of our Supreme Court. Of these, 654 were written as the majority 
opinion of the Court. He wrote concurring opinions in 37 cases and dissents 
in 26 cases. He also wrote 29 opinions in which he concurred in part and 
dissented in part. He dissented in 37 cases without writing an opinion and joined 
in 7 specially concurring opinions written by some of the other justices. He 
concurred in the result, without writing, in 19 opinions written by other justices. 

No complete biographical sketch can now be written about the life and 
career of Hugo T. Wedell. It can, however, be stated that he was born at 
Hillsboro, Marion county, Kansas, January 6, 1890, and that he attended Kan- 
sas State Normal School, Emporia, and was a member of Kansas Collegiate 
Conference Championship Basketball Team of 1912. He entered Kansas Uni- 
versity in the fall of 1913 but was barred from athletics at K. U. by reason of 
his professional baseball activities which are not related here. He was Captain 
of the Kansas University Debate Team in 1915 and coached baseball at Haskell 
Institute while attending the University. After obtaining his AB degree in 1915 
he was General Director of Athletics, Camp Crane, Allentown, Pennsylvania, 
in 1917 before entering military service. A corporal in the Medical Branch 
of the service in World War I, he was discharged in 1919. He received his 
LLB degree from the University of Kansas School of Law in 1920 and was 
admitted to the Bar of Oklahoma in 1920 and to the Kansas Bar in 1922. He 
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practiced law at Nowata, Oklahoma, until July, 1922, and was law partner in 
the firm of Jones & Wedell at Chanute, Neosho county, Kansas, from 1922 
to 1929. In 1933, he organized the firm of Wedell & Donaldson and was 
county attorney of Neosho county 1927-1931. 


Mr. Wedell was a member of the commission to revise Kansas Code of 
Criminal Procedure in 1931 and appointed by Governor Alfred M. Landon 
as special state prosecutor of the Finney bond forgery cases 1933-1934. During 
1933-1935 he was city attorney of Chanute. He was appointed to the Supreme 
Court of Kansas by Governor Alfred M. Landon on retirement of Chief Justice 
William A. Johnston in July, 1935. Nominated and elected to the Supreme 
Court in 1936, he was reelected in 1942 and 1948. Justice Wedell declined an 
offer of the United States War Department to serve on International Court 
at Nuremberg, Germany, for trial of major war crimes. He served as President 
of K. U. Alumni Association in 1941 and as President of the K. U. World War 
II Memorial Association 1944-1950. Justice Wedell has also served as: Presi- 
dent of Topeka Citizens Council and Forum 1944; State Chairman of Child 
Welfare Committee of the American Legion 1925-1929; member of National 
American Legion Child Welfare Committee in 1929; State Chairman of Broth- 
erhood Week 1949; Chairman of Topeka Community Christian Emphasis 
Week 1950; State Chairman of Kansas Heart Association Finance Campaign 
1954. 

Justice Wedell was cited by the University of Kansas for distinguished service 
in the legal profession and to the University in 1950. 

Married to Hazel Houston, graduate of Kansas State Normal, in 1917, the 
Wedells have one daughter, Wilma Jeanne Yankey of Wichita, and three 
grandchildren. 
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By JAMES W. PUTNAM 
Of the Emporia, Kansas, Bar 


. Introduction 

. The Proposed Traffic Court System 

. Our Police Courts 

. The Kansas Uniform Traffic Act 

. Current Problems Confronting Public Officials 
Practical Objections To A Traffic Court System 

. The Case For Immediate Action 

. Conclusions 


I. INTRODUCTION 


Highway traffic deaths in Kansas during 1954 totaled 611. Optimists point 
out that this is still equal to the all-time previous high of 611 during 1951. 
Pessimists can retort that it is higher than 1953 when the total was 579. While 
the traffic statisticians toss these figures about, let us as lawyers analyze the 
whole problem as a matter of “life or death” (which it has indeed become), and 
determine whether our profession as such can make a contribution in solving 
this universal problem. Herewith we timidly suggest the possibility and feasi- 
bility of a state-wide independent traffic court system as a possible answer. The 
author invites your comments, criticisms, and your suggestions, for this certainly 
is no longer simply a problem for the traffic officer or highway patrolman. 


Last year the Bar Association, the Governor and his safety consultants, the 
Supreme Court, particularly Chief Justice W. W. Harvey, the Kansas Univer- 
sity Law School, the League of Kansas Municipalities, and others sponsored the 
first Kansas Traffic Court Institute at the University of Kansas.' Experts from 
the renowned Traffic Institute of Northwestern University, after accepting in- 
Vitations to appear on the K. U. program, queried Kansans re their traffic court 
system. The answer could have been of a simple negative nature and the prob- 
lem closed. Instead, however, they focused attention on our entire court system 
as it affects the traffic offense, the highway department's position, the Supreme 
Court’s attitude on police courts, etc. 

Before plunging into this subject, let us pause long enough in this introduc- 
tory section to recognize and appreciate that just as soon as anyone begins tinker- 
ing with traffic—whether it be the license, the driver, the patrolman, the court, 
the regulation, the highway—whatever it be—there is that all-important 
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human factor based on the almost universally-accepted theory that almost every- 
one has the right to drive an automobile—how, when, and where he wants to, 
and that he who seeks to interfere does so almost at his peril. (The Supreme 
Court, however, appears to limit this theory in Miller v. City of El Dorado, 152 
Kan. 379. See also State v. Razey 129 Kan. 328). 


Yet the deaths continue in horribly high numbers, 

—the injuries mount hour and hour—so many that they are of little con- 

cern to those of us who are uninjured, 

—the property damage soars upward until it has perhaps become the one 

standard waste governments on all levels tolerate, 

—and you and I have become so callous that we scan the news of the latest 

traffic accident for a familiar name and finding none, turn to something more 

interesting. 

Just since the beginning of 1955, an intelligent, educated, dynamic Emporia 
mother, after listening to the numerous wails of teenagers’ mothers complain- 
ing about their young daughters driving hither and yon in direct violation of 
their restricted driving permits—determined that she would do something about 
it. Everyone applauded—at first. She wrote the Lyon County legislators and 
her senator. Easy enough. Then she prepared petitions asking this Legislature 
to raise the minimum driving age from 14 to 16. Surely those worried and 
harried mothers, and her close friends, would assist her in mobilizing support. 
After a week she was about ready to quit. 

It seems that very few were serious. One professor’s wife calmly announced 
that she planned to teach her son to drive at age 11, and when she had finished 
he would be a “lot better driver than some of those characters you dodge on the 
highway.” Another said that what she really wanted was a “legal way” for her 
son to drive to his seventh grade classes at the junior high school. He was doing 
it now, but couldn’t do so legally until he was fourteen. The girls at the high 
school—those under sixteen—heard of the movement. They didn’t like it, nor 
did their mothers. The latter seemed to be of the opinion that the lady was 
“sticking her nose into other people’s business” since her children were quite 
young and not now directly affected by the proposal. A fifteen-year-old neigh- 
bor girl came home from the high school one noon and looking toward “her” 
house said, “And I always thought Mrs. was a nice lady.” One of the 
initial boosters, a leading professional man’s wife, suddenly withdrew, explain- 
ing that her university-educated husband objected because it was causing dis- 
sension at home with the fourteen-year-old daughter. 

Once the counter attack subsided, the dissenters began joining the majority 
opinion. Even the belligerent doubters expressed alarm when they learned that 
a fourteen-year-old boy, or even younger, without any proof of his age, and 
without the knowledge or approval of his parents, could legally procure a “learn- 
er’s permit” driver’s license good for sixty days (and subject to renewal) on all 
highways so long as his sixteen-year-old buddy with a license was in the car 
with him. This, they agreed, was going too far and something had better be 
done. After several weeks of intense discussion, a sizeable majority concluded 
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that sixteen is the most logical age at which to begin driving; others maintained 
that rural youth should have earlier privileges for school and emergency driving. 

Yes, —it is indeed a human problem. Whatever is done will have to have, 
and should have, the support of the majority of citizens. Otherwise, failure is 
assured. 

Solutions are a dime a dozen. Some have merit, but depart too radically from 
the present systems. Not so long ago an Iowa official, with many years of traffic 
law enforcement experience, stated categorically that all traffic cases should be 
handled in the district courts. He cited many reasons: greater dignity in court 
proceedings; a permanent record; and more lasting impression on the offenders. 
We Kansans primarily concerned with this problem have freely expressed 
opinions, but have been reluctant to push for solutions. There is a natural atti- 
tude that our record “is about average” and if another jurisdiction finds a partial 
solution, we will consider it at the proper time. The thought of this article is 
that perhaps Kansas might be the pioneer and lead the way toward making the 
American highway in general and the Kansas highway in particular something 
besides a gambling rendezvous with death. 


II. THE PROPOSED TRAFFIC CouRT SYSTEM 


The traffic court we have in mind would be an independent branch of our 
judiciary system created by statute with whatever constitutional changes may 
prove necessary. Judges would be selected on a non-partisan basis, serve on 
either a part-time or full-time basis, at a standard salary fixed by law. The court 
would have complete jurisdiction of all traffic offenses, and the justice of the 
peace courts, police courts, city courts, county courts, and district courts would 
be relieved of all jurisdiction. The district court, however, would be empowered 
to hear all appeals. Six man juries, with possibly a majority empowered to render 
a verdict, would be available if requested by the defendant. The judge would 
have full power to fine, imprison in either the city or county jail; all fines to be 
distributed between the cities and county on a formula based on population or 
some other equitable basis. (Section 6, Article 6, Constitution of State of Kan- 
sas, provides “. . . .; and the proceeds of fines for any breach of the penal 
laws, shall be exclusively applied. . . .to the support of common schools.” 
State v. Hannigan, 161 Kan. 492, is generally cited as dicta authority for the 
Cities to place the proceeds from police court fines in the city’s general fund). 


The duties of the present local offices for issuance of drivers’ licenses would 
be transferred to this new court which would thus be empowered to issue licenses 
as an administrative function under the supervision of the State Vehicle Depart- 
ment and to suspend or revoke licenses, within its discretion, as a judicial func- 
tion. The court would maintain a complete record on all cases, copies of which 
would be forwarded promptly to a central state agency and the latter would be 
charged with a record system capable of making available immediately to the 
judge a driver's complete record, either by radio or telegraph, before a sentence 
is pronounced. All constables, city police officers and sheriff's office personnel 
would be specially commissioned by the judge on some reasonable basis and 
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have county-wide jurisdiction. Several courts with concurrent jurisdiction would 
be created within a single county depending on need, population or some other 
reasonable basis. Judges would be limited to lawyers and prohibited from prac- 
ticing in any other traffic court of the state. Offices could be provided by either 
the cities or counties, or both, and necessary office employees would be appointed 
solely by the judge and paid from the state treasury. Arrests made by city offi- 
cers would be prosecuted by the city attorney; all others by the county attorney. 

This brief description is not intended to be all-inclusive, however, the primary 
provisions are set forth. 


III. Our POLICE CourtTs 


Police courts were never created for the purpose of handling the avalance of 
traffic cases thrust upon their dockets. They have a proper jurisdiction and a 
function wholly apart from traffic offenses. There is no desire to criticize or 
condemn the manner and means utilized by the hundreds of local courts which 
have met the challenge of tens of thousands of traffic cases pushed upon them. 
By and large they have done a satisfactory, if not remarkable, job. But the time 
has come when fifty, sixty, seventy-five, or even higher, per cent of their dockets 
are cases never contemplated by their “founding fathers.” Figures are not avail- 
able, but surely it is not an exaggeration to state that perhaps one hundred times 
more Kansans appear before police courts to answer charges than in all other 
Kansas courts combined. And the entire opinion of those so charged re courts, 
judges, lawyers, their government as a restraining influence, their concept of 
law and justice in a democracy, is based primarily on their experience in your 
police court and mine. The startling realization of this fact alone behooves us 
to be certain that proper concepts are engendered. 

Each of 607 municipal corporations of Kansas, divided for purpose of gov- 
ernment into cities of first, second, and third classes, is authorized by statute 
to establish a police court and such courts are by statute given exclusive juris- 
diction to hear and determine all offenses against the ordinances of the city 
(G. S. 12-602; 14-801; 15-503). Some third class cities have never created 
and others have discontinued their police courts. These police courts do not 
have general jurisdiction over misdemeanors nor the same or equivalent juris- 
diction vested by law in justices of the peace. See G. S. 14-810, e.g. Police court 
traffic cases arise under such traffic ordinances as may be passed by the city 
governing body under such authority as each class of city may be granted by 
statute. 

The Kansas rule as to authority of cities is best stated in State ex rel. v. Han- 
nigan, supra, at page 498: 

“Municipal corporations are creations of law and can exercise only powers con- 
ferred by law al ate none by implication. The only powers municipalities ever 
acquire in addition to those expressly granted are powers necessary to make effective 
the power expressly conferred. (Citing cases). Reasonable doubt relative to power 

erred upon municipalities must a resolved against them. (Citing a case)”. 
(Italics are ours). 


The original and basic powers conferred on cities by Kansas statutes are: 
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Cities of first class—Chapter 122, Laws 1903 (G. S. 1949, 13-401 et seq.); 
Cities of second class—Chapter 100, Laws 1872 (G. S. 1949, 14-401 et seq.); 
Cities of third class—Chapter 60, Laws 1871 (G. S. 1949, 15-401 et seq.). 
These acts were all passed before the motor age and reflect city needs and prac- 
tices of more than a half-century past. 

Specific powers over subjects of city regulation are conferred, for ewtene: 
by G. S. 1949, 13-406 to 13-416 (billboards, public buildings, chimneys, bill 

posting, partition walls, meat shops, etc.); 13-418 (walks); 13-423 “(police 
regulations); 13-425 (firearms, vagrants); 13-430 (specific crimes); 14-417 
(disorderly houses); 14-418 (assemblies, firearms and fireworks, assaults, etc.) ; 
14-421 (building regulations, etc.); 14-421a (mortuary or funeral home); 
15-422 to 15-426 (disorderly houses, assemblies, animals, horse racing, etc.) ; 
15-428 to 15-439 (sidewalks, market houses, water courses, public wells, etc.), 
and by many other sections. Express and explicit authority is not found in 
existing grants of city authority to regulate motor vehicle traffic. The city coun- 
cil may prohibit and regulate fast riding or driving of horses (G. S. 14-420; 
15-425), but no similarly plain authority over fast automobile drivers is now 
found unless G. S. 8-533 has some significance. 

More general powers are conferred on cities by the so-called police power 
statutes: G. S. 13-401, 13-423; 14-401 and 15-401, and as further conferred 
and limited by G. S. 1953 Supp. 13-424, 14-435 and 15-440. Note the special 
penalty limitations imposed by Supp. 14-439 and 15-440 on cities of the second 
and third classes of not to exceed $100 fine or three (3) months in jail. 

No specific authority over drunkenness is conferred on cities of the second 
and third classes, but the Supreme Court found the authority in G. S. 14-401 
for a city of the second class. (Garden City v. Legg, 126 Kan. 569, 571). 

As to traffic matters and authority of cities of the second class, see original 
case of Ash v. Gibson, 145 Kan. 825, and statutes recited at pp. 829 and 830. 
Note that G. S. 1935, 8-124 and 68-155 were repealed in 1937 by Chap. 283, 
L. 1937, the present State Uniform Traffic Act, since amended in other par- 
ticulars. See second Ash v. Gibson, 146 Kan. 756. Note also that G. S. 1935, 
8-125, was repealed by Chap. 95, L. 1947. The statutory notes in the General 
Statutes of 1949 to these repealed sections, viz. 8-124 and 68-155 cross-refer 
to G. S. 1949, 8-507, 8-508 and 8-5,123, and presumably express some legis- 
lative intent not to deny all authority of cities over traffic within their bound- 
aries. 

Conviction under a city ordinance does not place the convicted in jeopardy 
if prosecuted for the same misdeed under the state’s crimes act. See statements 
of court beginning at bottom of page 385 through 389 in the well-known Fort 
Scott case, City of Fort Scott v. Arbuckle, 165 Kan. 374. 

The Supreme Court when faced with the nature of a city ordinance and police 
courts has generally concluded that city ordinances were “mere municipal reg- 
ulations,” or as stated in In Re Jahn, 55 Kan. 694, 697 “bylaws of a munici- 
pality” (In Re Hurston, 112 Kan. 238, 239 and cases cited). In the Fort Scott 
case supra the court says at page 389: “There are cases both ways about whether 
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the violation of a city ordinance is a crime at all. Violations of city ordinances 
are nothing more than misdemeanors. We shall not try to harmonize those de- 
cisions.” Most of the cases alluded to here are found in the In Re Hurston case, 
Supra. 

The Supreme Court has also considered the nature of city police courts and 
concluded that they are not vested with the judicial power in the constitutional 
sense, nor a part of the state judicial system (State v. Keener, 78 Kan. 649, 
653). Note that police courts are not created by virtue of the judicial article 
of the state constitution. 


IV. THE KANSAS UNIFORM TRAFFIC ACT 


The original Kansas statute relating to motor vehicles and traffic is Chapter 
67, Laws of 1903. This statute is a good example of how the legislature confers 
and limits power of Kansas cities. Section 8 of this 1903 act (G. S. 1935, 
8-124), provided that: 


“The cities of the first, second, and third class of this state shall have power by 
local ordinance to regulate and control the use and speed of automobiles and motor 
vehicles within the limits of said cities and prescribe penalties for the violation 
thereof; such ordinances not to be inconsistent or repugnant with the provisions of 
this act.” (Repealed by L. 1937, Chap. 283; Sec. 135). 


Contrast the express authority of this old act with the State Uniform Traffic 
Act, G. S. 1949, 8-501 to 8-5,134, and particularly G. S. 1948, 8-507 and 8-508 
which provide as follows: 


“8-507. Provisions of act uniform throughout state; local traffic regulations. The 
provisions of this act shall be applicable and uniform throughout this state in all 
political subdivisions and municipalities therein, and no local authority shall enact 
or enforce any rule or regulation in conflict with the provisions of this act unless 
expressly authorized herein. Local authorities may, however, adopt additional traffic 
regulations which are not in conflict with the provisions of this act.” (L. 1937, Ch. 
283, Sec. 7). 


“8-508. Powers of local authorities. (a) The provisions of this act shall not be 
deemed to prevent local authorities with respect to streets and highways under their 
jurisdiction and within the reasonable exercise of the police er from: 1. Regu- 
lating the standing or parking of vehicles. 2. Regulating traffic by means of police 
officers or traffic-control signals. 3. Regulating or prohibiting processions or as- 
semblages on the highways. 4. Designating particular highways as one-way high- 
ways and requiring that all vehicles thereon be moved in one specific direction. 
5. Regulating the speed of vehicles in public parks. 6. Designating any highway as 
a through highway and requiring that all vehicles stop before entering or crossing 
the same or designating any intersection as a stop intersection and requiring all 
vehicles to stop at one or more entrances to such intersections. 7. Restricting the 
use of highways as authorized in section 111 to 122 (8-5,111 to 8-5,122) inclusive, 
of this act. (b) No ordinance or regulation enacted under subdivisions (4), (5), 
(6), or (7) of this section shall be effective until signs giving notice of such local 
traffic regulations are posted upon or at the entrances to the highway or part thereof 
affected as may be most appropriate.” (L. 1937, Ch. 283, Sec. 8). 


Quaere: Did the Legislature intend to confer authority on cities to ordain 
on all subjects of legislation contained in the state traffic act, but in a uniform 
manner? Did it sufficiently express such intent by G. S. 8-507 and 8-508? Did 
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it intend only that cities could “adopt additional traffic regulations” not in con- 
flict with the state act? Did it intend that cities adopt such additional regula- 
tions and exercise the local authority recognized in G. S. 8-508 and further 
spelled out in G. S. 8-528 (accident reports); 8-533 (changing speed limits) 
and 8-544 (prohibiting left turns) ? 

Finally, must the Kansas cities fall back on their ancient police powers spelled 
out from the general statutes relating to cities found in Chapter 13, 14, and 15 
of the General Statutes of 1949 to find their necessary and express authority to 
ordain on the subjects of motor vehicles and traffic? 

When G. S. 1949, 8-507, the statutory uniform traffic regulation rule, is 
examined it appears to be a rule of limitation on municipalities rather than a 
grant of power over traffic matters. This view is further strengthened by ex- 
amination of G. S. 1948, 8-508, which recognizes that some limitation is nec- 
essary as far as state authority is concerned and recognizes the police powers 
of cities to impose certain kinds of traffic regulations. G. S. 1949, 8-5,123 
contains both grants of authority and limitations on city traffic authority. 

These considerations bring us to the crux of the matter respecting city au- 
thority over vehicular traffic. It is submitted that G. S. 1949, 8-507, falls far 
short of conferring the explicit authority contained in G. S. 1935, 8-124, now 
repealed. 

It seems clear that the drafters of the model uniform traffic act were not 
familiar with Kansas local law. If the Kansas Legislature, in passing the 1937 
act, intended to establish a uniform state traffic system by changing the very 
nature of city ordinances and police courts, the legislative intent is not suffi- 
ciently expressed by G. S. 1949, 8-507, 8-508, 8-5,125, 8-5,129, 8-5,131, 
8-5,132 and like sections of the state act. In short, did the legislature intend 
to establish a completely new system of local law respecting traffic matters and 
did it do so in 1937? 


V. CURRENT PROBLEMS CONFRONTING PUBLIC OFFICIALS 


(1) Does 8-507 confer authority on all cities to pass ordinances making 
the misdemeanor offenses contained in the state act (G. S. 8-501, et seq.) of- 
fenses against the city? 

(2) Does 8-507 recognize the city police powers expressed in G. S. 1949, 
13-401, 13-423, 14-401 and 15-401 and 1953 Supp. 13-424, 14-439 and 
15-440 as necessary authority to support city traffic ordinances? (It should be 
said in passing that some states such as Wisconsin have amended their equiva- 
lent of 8-507 to confer express traffic authority on cities to ordain uniformity 
on the offenses contained in the state act.) 

(3) Do all classes of cities, either by 8-507 or their statutory police powers, 
supra, ot both together, have authority to make driving a motor vehicle “under 
the influence of intoxicating liquor” an offense by city ordinance? 

(4) Does the power include the offense of negligent homicide, a misde- 
meanor under G. S. 1949, 8-529? 
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(5) Ate cities of the second and third classes limited to the penalties of $100 
and three (3) months by Supp. 14-439 and 15-440? 

(6) Do cities of the first class have any greater authority to impose traffic 
regulations than other classes of cities? 

In partial answer to the above, one district judge expressed, off the record, 
a doubtful “no” to question (3) as to a city of the second class. 

In answer to question (5), three district courts have answered “yes” and two 
“no”. The “no” opinion of a former judge was changed to “yes” by his successor 
who had been a member of the Legislature when G. S. 1949, 14-439 and 15-440 
were amended. Word indirectliy from this “yes” judge (who was a member of 
1953 Legislature) was that the legislature intended to continue the above limits 
on cities of the second and third classes with respect to all powers when these 
two statutes were amended in other particulars in 1953. 

It is believed that all cities of the first class have ordinances in conformity with 
limitations of G. S. 1949, 8-530. Some cities of the second class have ordi- 
nances with penalties limited by Supp. 14-439. Most cities of the third class 
have no “drunken driving” ordinance and some that do have fixed penalties 
within limitations of Supp. 15-440. 

See G. S. 1949, 8-523 requiring city police judges to report “drunken driving” 
convictions and note that this section as passed in 1937 contained no such 
provision. 

Other questions arising under the State Uniform Traffic Act involve the 
nature of a city ordinance, and particularly traffic ordinances prescribing the 
offenses defined in the state act. 

(1) Does G. S. 1949, 8-5,128 to 8-5,130 apply to city police officers and 
courts? City statutes above cited make no provision for use of traffic tickets, 
notices or summons nor do such statutes as G. S. 14-806 et seq., which authorizes 
process for cities of the second class. (See, however, G. S. 1953 Supp. 13-628a, 
applying to Wichita. ) 

(2) If answer to (1) is “yes,” must city traffic officers use the state highway 
patrol traffic ticket form and limit appearances within five (5) days as pro- 
vided by 8-5,129? 

(3) Do 8-507 and 8-508 have any bearing on (1) and (2)? 

Most cities of all classes use some form of traffic ticket—some are based on 
the above state act, some use a combined summons and complaint form as a 
ticket, and some even use a ticket like the Missouri highway patrol or Kansas 
City, Missouri, tickets. Most city ordinances make no provision for use of traffic 
tickets or summons and the form used is made up by the police department and 
adopted unofficially without formal action of the city governing body. 

(4) Should violations of city ordinances covering same offenses as state 
act, e.g., speeding, reckless driving, leaving scene of accident, and many more, 
be reported to state vehicle department under G. S. 1949, 8-5,131; that is, is 
a police court a “court not of record” and is a city ordinance “any other law 
regulating the operation of vehicles on highways”? 
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In partial answer to the above it is submitted that any person charged under 
the state act is entitled to a jury trial. Jury trials are expressly denied in police 
courts of cities of the first class (G. S. 1949, 13-616) and no provision is 
made for juries in other police courts. (In re Kinsel, 64 Kan. 1). See the Su- 
preme Court’s dilemma in the Fort Scott case supra 165 Kan. 374—a very 
interesting case on the nature of city penal ordinances and state misdemeanors. 
Note the amendment of G. S. 20-301 to overrule the court’s decision as to juries 
on appeal in 1953 Supp. 20-301, but is a police court prosecution a criminal 
prosecution? 


VI. PRACTICAL OBJECTIONS TO A TRAFFIC CoURT SYSTEM 


No solution will win the approval of a large majority. As we have stated 
there are countless opinions as to what should be done and how, but all agree 
that action is necessary. 

May we point out the following anticipated objections and in each instance 
attempt an answer. 

1. Amn overall change is unnecessary since the present system is adequate. 
Our answer is that unless local and state levels solve the traffic problem the 
federal government will take over, and we believe law enforcement, particu- 
larly, should be handled locally. Regardless of how adequate and successful 
your traffic solutions are in your town and mine, the statistics continue to prove 
that the state-wide pictures are bleak. Federal action may be imminent, for more 
and more citizens are looking toward Washington when the answers are not 


forthcoming at home. Within the past year, one Kansas Congressman was 
asked point-blank if he thought that Congress would turn to traffic law en- 
forcement and if so, when. He replied “yes, in the near future—unless the states 


act 

2. The establishment of state traffic courts would remove from local gov- 
ernmental units another function which can best be handled under local super- 
vision. While this may have been tenable some years back, we do not believe 
it is true today. It has become more of a state problem than a local one. We 
can never have uniformity with 607 municipalities, hundreds of justices of 
peace, many county judges, city judges, etc., establishing policies and dispensing 
justice as each perceives it. The very name of our state act indicates that at least 
uniformity was the aim of the legislature. 

3. City governments will not desire to relinquish jurisdiction and their police 
departments will be weakened by having police officers operating via a state 
court. Some governing bodies will interpose objections on this theory, but it 
is our opinion that many evaluate this problem as a common headache and will 
support any feasible solution if it will help solve our traffic menace. 

4. The cities will lose the revenues now derived from police court fines. 
Already faced with mounting financial burdens, the cities will not welcome 
any loss of revenue. As explained in Section II, we believe the fines should be 
divided on an equitable formula, but hasten to point out that punishment under 
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a traffic court system will be more a matter of suspending the driver's license 
than assessing a fine. Cities will just have to have revenue from other sources 
and the State must provide those sources or authorize them. 

5. The cost will be probibitive. During 1953, the Kansas State Traffic De- 
partment estimated that the property loss from accidents was $130,275,000.00. 
In the same year 9,411 were injured and the Department estimates 9,600 for 
1954. When you are dealing with human lives you must consider the lives 
first, and the money angle second. Further, common sense dictates that we 
should no longer tolerate the losing of over 130 million dollars annually with- 
out taking drastic action to lessen this appalling waste. If the suggested traffic 
court system would cut down these totals, the price will be fully justified. 


VII. THE CASE FOR IMMEDIATE ACTION 


There is general agreement that uniformity is desirable in every phase of 
this traffic problem—the laws and regulations, the enforcement thereof, the 
court procedures, and the penalties. This has long been true within the borders 
of a given state. In fact, there is considerable discussion of uniformity as it 
applies to continental America. Surely this is a field which the individual states 
can solve by voluntary uniform laws and common sense. But it is imperative 
that the several states, Kansas included, make greater strides. 

What do we find in Kansas today? It is no longer desirable to ignore certain 
situations that have developed in certain jurisdictions. Whatever the merits of 
the individual solutions to traffic problems in one locality as compared with 
another, we submit that the motorist as an intra-state highway traveler has 
rights. One of those, it seems to us, it to be treated uniformly throughout the 
state—in enforcement, inside the court room, in the levying of punishment and 
penalties, in the building of and protecting of his driving record. 

Take a look at these situations: 

1. If a motorist is arrested for speeding in any city in Kansas by a highway 
patrolman and prosecuted in the state court system the judge removes the tab 
from his license and forwards it to the State Vehicle Department; however, if 
a city patrolman makes a similar arrest at the identical spot, the police court 
judge has no power to “lift” a tab and the driver has not created a blemish on 
his state driving record unless the city forwards a report on the conviction to 
the State Vehicle Department.” 
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2. In Burlington the present police judge and his predecessor, covering a 
period of over six years, have removed and forwarded tabs for all the prescribed 
offenses exactly as the state courts do. The Burlington court has never been 
advised to discontinue the practice, yet Ottawa, just a few miles away, was noti- 
fied that it had no power to remove tabs, but was directed to send in records 
of traffic convictions. 


3. About a year ago when District Judge Roland H. Tate took office, in 
Finney County, there were on file several D.W.I. appeals from the Garden City 
police court pending. Judge Tate dismissed them, stating that the city ordinance, 
identical to Section 8-530, was void primarily because the penalties imposed 
by the ordinance, exceeded the maximum fixed on second class cities under 
G. S. 14-439, as amended. Thereafter all D.W.I. cases, arising in the city, were 
prosecuted by the county attorney in the county court. Last month the city 
reverted to its former policy of handling these cases in the police court. 


4. Judge C. A. Spencer (Russell County) when faced by a motion to quash, 
based on the same theory advanced by Judge Tate, issued a memorandum ruling 
in The City of Russell v. Buddy Hunter, No. 8755, denying the motion and 
concluded that the Russell ordinance was valid “as against the reasons ad- 
vanced in opposition thereto.” When this case was tried in the Russell police 
court, the defendant moved to quash the complaint and warrant against him on 
the ground that the city ordinance (substantially the same as G. S. 1949, 8-530) 
was void and in conflict with G. S. 1951 Supp. 14-439. The police judge sus- 
’ tained the motion and the plaintiff city appealed under the authority of G. S. 
1949, 12-1102. 


5. In Harper, if a citizen charged with D.W.I. pleads guilty, a fine is assessed 
under the city ordinance. If a plea of not guilty is entered, the police court case 
is dismissed and prosecution commenced in a state court with the assistance of 
the county attorney. This practice was first started on “obstinate cases.” In one 
instance the city filed the same case in both the police court and justice court 
at the same time, later dismissing the city court case after conviction on part of 
the counts in the justice court. 


6. In Sedan the city policemen are appointed deputy sheriffs and file their 
D.W.L. cases in the justice court. 


7. In Newton after “repeal,” D.W_I.’s arrested by city officers were prose- 
cuted by the county until about two years ago when they were once more handled 
in the police court. 

8. Every city is faced with the problem of whether or not to mail in con- 
victions on traffic offenses to the State Vehicle Department. Should that de- 
partment accord city traffic ordinances the dignity of “any other law of the State 
regulating traffic on the highways”? (G. S. 8-5,131). See also G. S. 1949, 
8-249(b). It has been alleged that the Vehicle Department disregards reports 
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of violations of city ordinances relating to speeding and reckless driving con- 
victions from police courts required by G. S. 8-253.’ See also G. S. 8-254. 


So far as we know there are no records giving the actual number of convic- 
tions for traffic offenses occurring daily in the municipal courts. If a reasonable 
estimate is a daily average of one, then the number of convictions annually may 
well exceed 200,000. 


It is questionable whether a sizeable percent of this mass is forwarded to 
Topeka.* No report form applicable to cities has been prescribed.’ One police 
chief, when queried on whether his department forwarded reports on traffic 
convictions, stated, “we send in only D.W.I.’s (driving while under the influ- 
ence of intoxicating liquor). We have never been told to send in any others. 
No one has ever requested any others. Why doesn’t someone establish a uniform 
pattern?” 


9. Again in fairness to Mr. Motorist, we must point out here that if he is 
arrested twice by the Highway Patrol and convicted, his license is subject to 
suspension (see footnote 3, supra), yet a dozen arrests for any traffic offense, 
other than D.W.I.’s, by city patrolman, may not even be called to the attention 
of the State Vehicle Department. 


10. Other examples could be cited to illustrate the present confusion, frus- 
tration and inequity. Mention perhaps should be made of the practice of many 
Cities in designating certain afeas as “school zones” and limiting speed therein 
to fifteen miles per hour, or some other limitation not in conformity with the 
standards set by statute. Without the statutory engineering and traffic investi- 
gation (See G. S. 8-533) there is no more authority for this than for attempting 
to establish a twenty-five mile limit in a congested residential area. 


11. Laymen would consider this section incomplete if there was no mention 
of the alleged “kangaroo courts,” “speed traps,” “revenue chasing constables,” 
“J.P.—judgment for plaintiff courts,” allegedly operating in various parts of 
the state. 


These are plucked at random. They are typical of the problems facing not 
only the police officers, city attorneys, county attorneys, police judges, district 
judges, city administrators—but Mr. Kansas Motorist, as well. 
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VIII. CONCLUSIONS 


Kansas has no traffic courts as such, except one of two police judges of the 
City of Wichita is by statute given “the exclusive jurisdiction in said police court 
over all traffic violations in the city and said judge is authorized to direct the 
police department of the city to issue all notices of traffic violations in dupli- 
cate and to require the duplicate notice of such violation to be filed with the 
clerk of said court.” (G. S. 1953 Supp. 13-628a). 


To create a state system of traffic courts would require a thorough study of 
Kansas law and adequate research. Whatever is done should be done well. 


May we submit these general conclusions: 

1. The present system is unworkable and although a complete overhauling 
of our statutes is necessary, immediate action by the 1955 Legislature should 
be taken to bring some logic out of the present chaos.® 

2. The present system lacks uniformity. It is discriminatory as between 
these convicted in state courts and police courts on identical charges in identi- 
cal communities. This inequity is frustrating not only to the judges and prose- 
cutors, but to the prosecuted as well. 

3. The police court has a proper jurisdiction above and beyond the handling 
of traffic cases. The establishment of traffic courts as outlined in Section II 
would decrease the size of the docket of the police courts, but would not re- 
move from them the stature accorded by those who initially created them. 

4. Surely the time has come (in addition to immediate legislative action) 
for an intelligent appraisal of our entire traffic system as it applies to the drivers, 
courts, statutes, highways, etc. Delayed action means unexcusable mounting 
loss of life, limb and property. 

5. A Kansas Traffic Court system may prove to be a desirable answer. 


REPORT ON LAWYER RETIREMENT BILLS IN CONGRESS* 


By FRANKLIN CorRICK, Editor-in-Chief 
Of the Journal of the Bar Association of the State of Kansas 


According to the American Bar Association’s “Coordinator”: “In the 83rd 
Congress, the efforts of the organized bar were marshalled in support of the 
Jenkins-Keogh bills, which would give to self-employed lawyers the same tax 
advantages in accumulating a reserve for their retirement as are presently avail- 
able to corporate employees.” Their salient features are mentioned briefly 
herein. Similar proposed legislation was introduced on January 5, 1955, in the 
6. Governor Fred Hall in his message to the 1955 Legislature on January 13, 1955, stated: 
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84th Congress by Congressmen Jenkins (R), Ohio, and Keogh (D), of New 
York, as H.R. 9 and 10. Their purpose as set forth in identical titles is “to 
encourage the establishment of voluntary pension plans by individuals.” They 
were both referred to the Committee on Ways and Means.' 


“George Roberts, of the American Bar Association’s Special Committee on 
Retirement Benefits, has called attention to the importance of contact with 
every member of Congress on the subject of this legislation.” 


On January 6, 1955, there was introduced in Congress, and referred to the 
Committee on Ways and Means,’ a bill (H.R. 443) to provide voluntary social 
security coverage for lawyers. Apparently the only major groups not now cov- 
ered in the federal old-age and survivors’ insurance plan are most federal 
civilian employees, members of the armed forces, local policemen and firemen 
(most of whom have government retirement systems of their own), and self- 
employed doctors, dentists and lawyers. 


In a December, 1954, Associated Press story entitled “Benefits Extended to 
10 Million Under O.A.S.I.,” by Charles F. Barrett, it was stated that “many of 
whom [the excluded doctors, dentists and lawyers] argue they never retire 
anyhow and thus don’t want coverage.” However, in the hearings before the 
Committee on Ways and Means on H.R. 7199, 83rd Congress (2nd Sess., 
1954) it was stated that “The self-employed professional differs from the 
employed person because he is not forced into complete and abrupt retirement, 
because he usually continues substantially remunerative activities after age 65, 
because his entire life and training emphasize individual activity rather than 
group treatment” (pp. 164-203), although most professionals indicated a 
willingness to accept individual, voluntary coverage, but vigorously objected 
to compulsory coverage as a group.” 

However, there may be some question as to whether or not a majority of 
self-employed Kansas lawyers do or do not “want coverage.” The 1954 Ameri- 
can Bar Association House of Delegates, after an extended debate over the issue 
of including lawyers within the framework of the federal O.A.S.I. system, voted 
to refer the question to the Conference of State Bar Presidents for a sampling 
of sentiment and a report to the House of Delegates later. The vote on the 
referral was 69 to 45. The two questions which caused the sharp division among 
the 1954 A.B.A. Delegates were (1) mandatory inclusion, or (2) voluntary 
inclusion. 


In the March, 1953, issue (Vol. 32, No. 3) of the Michigan State Bar Jour- 


nal, pro and con articles on “Social Security for Lawyers?” were published pur- 
suant to action taken in 1952 as a forerunner to a referendum of Michigan 


1. ncenaname ir ataes: aadeinie mma te. 


‘enn.), Chairman, Di (D_ Mich.), *Mills (D Ark. boat 
(DRL). Pebetberer,(D Ps), King (D it), OBrien ( Dil), °B Q (piah. tech (B NV Re 
ohecd CR Mca Soke. <giactane R fa) Met “Hig Ab iene Masa za 
Cn Wat) Byrnes CR Wis) *Sedlek (R Coon), "Bakes (Rteags, of ity, Haim 





_ “The N sais Seinen M 
Novem 1954, Vol 6939. hopla or Myopia? The Hastings Low Jouseal (Sen Peancieco, Calit.), 





me mm hm ff. £2 Om O el PP. 


o 








CRIMINAL JusTICE STUDY BY A.B.A. COMMITTEE 229 


State Bar members on the question. The results of this referendum were printed 
in the July, 1953, issue (Vol. 32, No. 7). The poll, with 54% of all ballots 
mailed being returned, showed that the members voted two to one in favor of 
the resolution that the State Bar of Michigan support the extension of coverage 
of the Federal O.A.S.I. to self-employed lawyers. 

It is also reported that members of the Nebraska Bar were invited in 1954 
to express their opinions as to social security coverage for lawyers. According to 
the August 21, 1953, issue of the New York Times, a poll taken in New Jersey 
indicated that lawyers in that state were voting twelve to one in favor of social 
security coverage. The August, 1952, issue of the Journal of the American 
Judicature Society (Vol. 36, p.58) reports that a sample poll taken of self- 
employed lawyers listed in the Martindale-Hubbell Law Directory indicated 
that 72% of those voting expressed a desire to be covered by the social security 
act. 

Writing in the October, 1953, Illinois Bar Journal, Sidney D. Padolsky, 
analyzed the economic status of the legal profession in an endeavor to deter- 
mine why such votes are so overwhelmingly in favor of social security coverage. 
He cites, with favor, Senator Lodge’s bill (S. 2881, 82nd Congress, 2nd Ses- 
sion) which would have permitted self-employed lawyers to voluntarily become 
eligible for inclusion under O.A.S.I. An article in the form of a rebuttal to this 
analysis appeared in the December, 1953, issue of the Illinois Bar Journal. It 
was by Francis J. Garvey, who has written and lectured extensively on the sub- 
ject of social security coverage for the self-employed. 

Both Illinois articles were written before Congress voted changes in law 
allowing larger benefits and more complete social security coverage in 1954. 
The salient features of O.A.S.I. and the so-called Jenkins-Keogh bill were dis- 
cussed. The latter is described by Mr. Padolsky as a method to allow the self- 
employed professional to set aside up to 10% of his net earnings, not to exceed 
$7,500 in any year, in an approved pension fund, and to permit an annual tax 
deduction of this amount for income tax purposes. Such deposits would be re- 
funded at age 60 on routine actuarial principles and, at the time of refund, the 
excess over deposits would be taxed as a long-term capital gain rather than as 
income. a 


CRIMINAL JUSTICE STUDY BY A.B.A. COMMITTEE 


Inauguration of a major research study of the administration of criminal 
justice in the United States, to be directed by a special committee of the Amer- 
ican Bar Association headed by Maj. Gen. William J. Donovan (ret.), was an- 
nounced on January 19, 1955, by Loyd Wright, president of the A.B.A. 

Plans for launching the project were discussed in a meeting of the committee 
in New York yesterday, attended also by Chief Justice Earl Warren, who is 
serving as special consultant in the survey. The committee met in the offices 
of General Donovan, prominent attorney, and former director of the OSS and 
former ambassador to Thailand. 
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The research project, which has been in the planning stage for more than a 
year, has been made possible by a grant to the American Bar Foundation by the 
Ford Foundation. The grant, in the amount of $200,000, was provided to fi- 
nance the initial stages of the study. In announcing the grant, Mr. Wright, who 
also is president of the American Bar Foundation, said the American bar “is 
proud to be the instrument for carrying out this important study, the object of 
which is to make justice more certain in this country while jealously protecting 
the rights of every citizen.” _ 

General Donovan described the criminal justice study as perhaps the largest 
ever undertaken by the legal profession. He said it would be the first definitive 
study of criminal law administration ever made on a national scale. The project 
follows closely upon the completion of the new American Bar Center in Chi- 
cago, which will be the headquarters of the research staff. While it is planned 
to be nation-wide in scope, the survey will begin with a pilot project centering 
in a small number of states not yet designated. 


Chief Justice Warren commented that the nation-wide study would be “a tre- 
mendous task which can be of great benefit to the American people.” 


“It is a pioneering effort, the first complete study of criminal justice adminis- 
tration ever undertaken,” he added. “It will take several years of conscientious 
work on the part of many people, in every walk of life. But I can think of few 
projects which the organized bar could undertake which would equal it in po- 
tential benefits. In the end, the study should produce answers to most of the 
things which have caused the American people to be concerned both for their 
security and for the preservation of their fundamental rights.” 


Designed basically as a fact-finding study, the survey will commence with 
on-the-ground field research in the four principal divisions of the system of 
criminal justice: the police function, the prosecution and defense of criminal 
actions, the criminal courts, and probation, sentence and parole. The committee 
believes that the greatest need for the project is the great lack of knowledge and 
understanding of the actual operation of the system of criminal justice in this 
country, the practical problems with which it is confronted and the standards 
of its performance. 


The study will not be concerned with causes of crime but with procedures for 
dealing with it. It contemplates the cooperation of lay and professional groups, 
and public officials. The committee emphasized the study will be completely 
objective and designed to provide an undistorted picture of actual law enforce- 
ment conditions and problems, revealing the strengths as well as the weaknesses 
of existing criminal procedures. Facts developed in the study ultimately will be 
made available to legislative bodies, law enforcement officials, bar and judicial 
organizations, and the public. 

General Donovan observed that law enforcement “has been described so often 


in terms of its defects that few realize that great strides have been made in the 
professional competence of law enforcement officers; our object will be to lead 
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the way toward improvement of the system, preserving its traditional values as 
a guardian of the rights of every individual.” 
Besides General Donovan, members of the special A.B.A. committee to direct 

the study are: 

Albert J. Harno, Urbana, Ill., dean of the University of Illinois College of Law. 

Walter P. Armstrong, Jr., Memphis, Tenn., chairman of the Criminal Law Section 

of the American Bar Association. 
Judge Bolitha J. Laws, Chief Judge of the U. S. District Court for the District of 


Columbia. 
Warren Olney III, Assistant Attorney General in charge of the criminal division 
of the Department of Justice. 
Floyd E. Thompson, Chicago, former Chief Justice of the Illinois Supreme Court. 
G. “"— Youngquist, Minneapolis, Minn., former assistant attorney general of the 


The executive director of the survey is Arthur H. Sherry, professor of law 
and criminology at the University of California. 


REPRINTS OF INDEX TO VOLUMES I—XxXIIl READY 


Attractively bound in a heavy red cover with distinguishing black 
tape binding, the first comprehensive cumulative subject index to all of 
Volumes I—XXII of the Journal of the Bar Association of the State 
of Kansas, is now available. 


Members of the Bar Association of the State of Kansas who desire to 
have the index to Volumes I—XXII in separate form from the May, 
1954 issue of the Journal may acquire same by sending their orders 
either to the Executive Secretary of the Bar Association of the State of 
Kansas, 522 Garlinghouse Building, Topeka, Kansas; or to the Editor- 
in-Chief of the Journal, Third Floor, State House, Topeka, Kansas. 


PRICE PER COPY 
(Subject to Change) 


Members of Association 
Non-Members of Association 











The JOURNAL 


LAW LISTS AND LEGAL DIRECTORIES 


The following publishers of law lists and legal directories have received Cer- 
tificates of Compliance from the Standing Committee on Law Lists of the Amer- 
ican Bar Association for their 1955 editions. The Lists are printed herein as a 
service to the members of this Association. 


Commercial Law Lists 
A. C. A. LIST 
Associated Commercial Attorneys List 
165 Broadway 
New York 6, New York 


THE AMERICAN LAWYERS 
QUARTERLY 
The American Lawyers Company 
1712 N.BC. Building 
Cleveland 14, Ohio 


THE B. A. LAW LIST 
The B. A. Law List Company 
414 Colby-Abbot Bidg., 
759 No. Milwaukee St. 
Milwaukee 2, Wisconsin 


THE CLEARING HOUSE QUARTERLY 


Attorneys National Clearing House Co. 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 


THE COLUMBIA LIST 
The Columbia Directory Company, Inc. 
320 Broadway 
New York 7, New York 


THE COMMERCIAL BAR 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 


THE C-R-C ATTORNEY DIRECTORY 
The C-R-C Law List Company, Inc. 
50 Church Street 
New York 7, New York 


FORWARDERS LIST OF ATTORNEYS 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 
THE GENERAL BAR 
The General Bar, Inc. 


36 West 44th Street 
New York 36, New York 


THE INTERNATIONAL LAWYERS 


International Lawyers Company, Inc. 
33 West 42nd Street 
New York 18, New York 


THE NATIONAL LIST 


The National List, Inc. 
75 West Street 
New York 6, New York 


RAND MCNALLY LIST OF BANK- 
RECOMMENDED ATTORNEYS 


Rand McNally & Company 
P. O. Box 7600 
Chicago 80, Illinois 


WRIGHT-HOLMES LAW LIST 


Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 


General Law Lists 


AMERICAN BANK ATTORNEYS 


American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 


THE AMERICAN BAR 
The James C. Fifield Compan 
121 West Franklin ; 
Minneapolis 4, Minnesota 

THE BAR REGISTER 
The Bar Register Company, Inc. 
One Prospect Street 
Summit 1, New Jersey 


CAMPBELL'S LIST 
Campbell’s List, Inc. 
905 Orange Avenue 
Winter Park, Florida 

THE LAWYERS DIRECTORY 
The Lawyers Directory, Inc. 
17 South High Street 
Columbus 15, Ohio 











THE LAWYERS’ LIST 
Law List Publishing Company 
111 Fifth Avenue 
New York 3, New York 


RUSSELL LAW LIST 


Russell Law List 
10 East 40th Street 
New York 16, New York 


General Legal Directory 


MARTINDALE-HUBELL LAW 
DIRECTORY 


Summit 1, New Jersey 


Insurance Law Lasts 
BEST'S RECOMMENDED INSURANCE 
ATTORNEYS 
Alfred M. Best Company, Inc. 


75 Fulton Street 
New York 38, New York 


HINE’S INSURANCE COUNSEL 
Hine’s Legal Directory, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 

THE INSURANCE BAR 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 


THE UNDERWRITERS LIST 
Underwriters List Publishing Company 
308 East Eighth Street 
Cincinnati 2, Ohio 

Probate Law Lists 

SULLIVAN'S PROBATE DIRECTORY 

Sullivan’s Probate Directory, Inc. 


84 Cherry Street 
Galesburg, Illinois 


State Legal Directories 


The following state legal directories pub- 
lished by The Legal Directories Publish- 
ing Company, 1072 Gayley Avenue, Los 
‘Angeles 24, California: 
Arkansas and Louisiana Legal Directory 
Carolinas and Virginias Legal Directory 
Delaware-Maryland and New Jersey Legal 
Directory 


Law LISTS AND LEGAL DIRECTORIES 








wiecise pe Georgia Legal Directory 

inois Legal Directory 

Indiana Legal Directory 

Iowa Legal Directory 

Kansas Legal Directory 

Kentucky and Tennessee Legal Directory 

Minnesota, Nebraska, North Dakota and 
South Dakota Legal Directory 

Missouri Legal Directory 

Mountain States Legal Directory 
(for the States of Colorado, Idaho, Mon- 
tana, New Mexico, Utah and Wyoming) 

New York Legal Directory 

Ohio Legal Directory 

Oklahoma Legal Directory 

Pacific Coast Legal Directory 
(for the States of Arizona, California, 
Nevada, Oregon and Washington ) 

Pennsylvania Legal Directory 

Texas Legal Directory 

Wisconsin Legal Directory 


Foreign Law Lists 


CANADIAN CREDIT MEN’S 
COMMERCIAL LAW AND LEGAL 
DIRECTORY 
Canadian Credit Men’s Trust Association, 
Ltd. 


12 Berryman Street 
Toronto 5, Ontario, Canada 


CANADIAN LAW LIST 


Cartwright & Sons, Ltd. 
2081 Yonge St. 
Toronto 12, Ontario, Canada 


BUTTERWORTHS EMPIRE LAW LIST 


Butterworth & Co. (Publishers) Led. 
88 Kingsway 
London, W. C. 2, England 


THE INTERNATIONAL LAW LIST 


L. Corper-Mordaunt & Company 
Pitman House 

Parker Street 

London, W. C. 2, England 


KIME’S INTERNATIONAL LAW 
DIRECTORY 
Kime’s International Law Directory, Ltd. 


4 New Zealand Avenue 
London, E. C. 1, England 
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THE CREATION OF OIL AND GAS ROYALTY AND 
MINERAL INTERESTS* 


By WiLuiaM R. Scott, Associate Professor of Law 
University of Kansas School of Law 


In the field of the law of oil and gas there have been a number of cases, many 
within the last decade, in which courts have been called upon to determine 
whether a particular instrument creates a royalty or mineral interest.' The 
term “royalty” has been defined as the lessor’s share of production under an oil 
and gas lease.” A mineral interest consists of the right to enter land for the 
purpose of exploration and development together with the right to lease and re- 
ceive bonuses, rents and royalties.? A mineral interest normally includes a 
royalty interest in the sense that a mineral owner who joins in a lease becomes 
a royalty owner.‘ Thus, where a grant is made of one-eighth mineral interest, 
no royalty is conveyed as such; but the grantee is entitled to one-eighth of the 
customary one-eighth royalty reserved in a subsequent lease.’ So, it could be 
said that the grantee will be entitled to one sixty-fourth of the production. With 
this general distinction between a royalty and mineral interest in mind, it is the 
purpose of the writer to indicate some of the ambiguities which have occurred in 
the creation of these interests and make some suggestions for their avoidance. 


Mineral interests have been created by referring to: 
(a) minerals in place (eg., “... (1/16) of all oil...in or under this land...”)® 
(b) mineral rights (eg. “...the one-half interest of gas, oil and mineral 
right ...”)7 
(c) minerals in place that may be produced (e.g., “... (84%3%) of all oil... in, 
under and/or which may be hereafter produced .. . from” ... the property.) § 


* Wherever reference is made to the grant or creation of mineral and royalty interests fp Sete be tates tn mind 
that these interests are also subject and reservation. In the interest of simplification, ion, discussion w 
ee eS ee ee rT ale chen be pias Gas dae ale ey Gan iat ee. 
1. See Neel v. Rudman, 160 Fla. 36, 33 So. 2d 234 (1948) (court sets forth forms as a guide for the in- 
experienced draftsman) . 
2. Be, lehew *. ape Te 170 Kap. 419, 237 a 136 (1951); Continental Oil v. Landry, 215 La. 
18, 1 S924 73 (1949); Toole County, 117 Mont. 426, 159 28 a (1343); “Duvall v. Stone, 54 
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214 Ky. 49, 282 oy mel (1926). E.g., Swearingen v. Oldham, 195 Oki. 532, 1% P.2d 247° (1945); 
Gx hon. 1959" 144 S.W. 2d 1009 (Tex. Civ. App. 1940); Theo Oil Co. v. Thomas, 108 S.W.2d 555 (Tex. 
iv. App. 
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(d) bonuses, rents and royalties derived from leasing (e.g., “... reserving ...three- 
fourths of the oil, ... royalties which may arise out of any present or future 
lease ..., it being... agreed that the said grantors shall have... three-fourths of 
all bonuses, rents, royalties and other benefits which may accrue under temrs of 
any present or future... lease...”)9 


Royalty interests have been created by referring to: 
(a) royalties (e.g., “...one-half of the oil... royalties...” 1° 
(b) production (eg. “... (3/32) interest i nall crude oil that may hereafter be 
produced ...”) 1! 
(c) royalties on minerals produced (eg. “...(1%) royalty of all the oil... pro- 
duced and saved...) ! 
(d) royalties on minerals in place (e.g. “...one-half of the one-eighth royalty 
interest in the oil...in and under the land ...”) 13 
The practice of referring to minerals in place that may be produced in de- 
scribing a mineral interest creates some ambiguity, since a share of production 
indicates a royalty interest. Where the view is taken that oil and gas in place 
are not subject to ownership, it is said that a reference to production is more 
ee than a reference to oil and gas in place without mention of produc- 
It has also been said that reference to production serves the purpose of 
including oil and gas produced through drainage, which is not, strictly speaking, 
oil and gas in and under the land being granted.’> Both of these reasons seem 
inadequate to justify this practice. No court should nullify a grant of oil and gas 
in place because of the non-ownership theory, when such grants have been gen- 
erally upheld.'® As to minerals drained from adjoining land, it would appear 
that such minerals would pass by implication with the grant of a mineral 
estate.'7 Notwithstanding the ambiguity which results from reference to pro- 
duction,'® it is a common practice to describe a mineral interest in this man- 


ner.!9 


9. as ym v. Busiek, 126 F.2d 893 (7th Cir. 1942). McCall v. Nettles, 251 Ala. 349, 37 So.2d 635 
some cases additional reference is made to minerals in place: Lockhart v. United Fuel Gas Co., 105 
141 S.E. 521 (1928) (“ ** one ** sixteenth interest in ** all the oil in and that * 
ing the true intention ** to convey ** the one-half of the 
executed, and which may oe myer **."’); Paxton v. Benedum-Trees 
17) (“ *® one-sixteenth of all the oil ** Within bet the land **, Sake 
i reni ** by virtue of any ** lease ** now on said ** land 
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It is possible in some jurisdictions to create a mineral interest by enumerating 
some of the rights which make up the interest, namely, the right to bonuses, 
delay rentals and royalties under present and future leases.?° This method of 
describing a mineral interest has a basis in the common law doctrine that a grant 
of profits from land, without an express grant of the land itself, is tantamount 
to a grant of the land.?!_ In adapting this doctrine to the creation of oil and gas 
mineral interests it is said that, if the benefits of the minerals are granted, the 
minerals themselves are granted.”” The extension of this doctrine to a grant of 
a perpetual royalty, which does not include a grant of bonuses and delay rentals 
under present and future leases, seems questionable,”’ since such a grant omits 
an important part of the rights composing a mineral interest.” The doctrine 
is also inapplicable where the grantor has previously given a lease and restricts 
his grant to royalties under the present and future leases. In this situation, prior 
to his royalty conveyance, the grantor has the right to bonuses, rents and royal- 
ties, but ordinarily has no right to develop the minerals while the lease is in 
force. If he grants a royalty interest without mentioning his right to bonuses 
and delay rentals, and not having a right to the minerals in place at the time of 
the grant, he should be deemed to convey only a royalty interest.”> In fact, it 
has been stated that the term “royalty” will be construed to mean a mineral 
interest only when there is no outstanding lease*® and the grant is made in per- 
petuity.2” Where there is no existing lease and a grant is made of a perpetual 
royalty with the intent of creating a royalty interest, a clause should be inserted 
specifically defining the wotd “royalty” as the usual one-eighth of production.”* 
On the other hand, where there is an existing lease, the intent to grant a royalty 
interest may be made clear by specifically mentioning the lease and the one- 
eighth royalty thereunder together with royalties under future leases.” 


Turning now to the royalty interest terminology, it will be noted that a roy- 


alty interest may be created by using the term “royalty”,®° by referring to pro- 
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duction?! and by referring to royalties on minerals produced or in place.>? One 
main source of ambiguity in the creation of a royalty interest centers in the prac- 
tice of conveying a royalty interest together with one or more mineral rights*”® 
without conveying a concurrent mineral interest.“ The party having the right 
to enter for development or the right to lease may be held to have a mineral 
interest,”> and conversely, if he is denied these rights, he may be declared to 
have a royalty interest.*° Where the instrument provides that the grantor and 
grantee shall each have one-half of the minerals in place, but the grantee is 
given the exclusive leasing right in perpetuity, the grantor may be said to have 
a royalty interest, since, despite the mineral interest terminology, the grantor’s 
interest is confined to a share of the royalties derived from a lease given by the 
grantee.*” 

The size of the fractional interests has resulted in ambiguity where the grantor 
conveys all his interest in the land except one-half of the minerals produced, 
instead of the usual one-sixteenth. Literally this means that a lessee taking a 
lease from the grantee without joining the grantor would be required to pay 
one-half of the total production as a royalty to the grantor, unless the grantor 
later ratified the lease and agreed otherwise. As a practical matter the grantee 
could not lease on these terms in view of the usual requirement by a lessee that 
he receive seven-eighths of the production. Such an instrument may be construed 
to except a mineral interest notwithstanding the allusion to production.*® Where 
reference is made to production in one clause and to a royalty under an existing 
lease in another clause, it would appear that a royalty is intended. However, if 
the former clause speaks of one, one hundred twenty-eighth of the production 
and the latter clause speaks of one-sixteenth of one-eighth of the royalty, there 
is an ambiguity as to the amount of the royalty. Is the royalty one, one hundred 
twenty-eighth, or one, one thousand twenty-fourth? In order to avoid this am- 
biguity, the former clause may be construed to convey one, one hundred twenty- 
eighth mineral interest.?? 
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Another source of ambiguity in the creation of royalty and mineral interests 
involves the custom of using the word “royalty” to indicate a mineral interest.“° 
While proof of the custom may not always be allowed,*’ the custom has become 
so well established by the Oklahoma oil fraternity that the courts in Oklahoma 
have recognized that the word “royalty” has a strict meaning of a share of pro- 
duction and a broad meaning of minerals in place.‘ Consequently, a grant of a 
royalty may have the effect of a grant of a mineral interest depending upon the 
admission of parol evidence to show the meaning of the word.” 


It appears from what has been said that a mineral interest, in the main, may 
be created either by referring to minerals in place,“ or by describing the rights 
which make up the interest. Reference to minerals in place is preferable to a 
description of mineral rights. Since ownership of minerals in place includes 
the right to enter and develop as well as the right to lease and receive bonuses, 
rents, and royalties, it seems unnecessary in many cases to set forth these rights. 
If it is the intention of the parties to have all of the mineral interest granted, 
a reference to minerals in place without more will vest all these rights in the 
grantee, or, if it is their intention to convey only a fraction of the interest, they 
have these rights in common. Frequently, where only a fractional interest is 
granted, the parties desire to give the owner of the larger mineral interest the 
exclusive development and leasing right; if so, a provision may be made giving 
this right and dividing the shares in the bonuses, rents and royalties. A convey- 
ance of a share in bonuses, rents and royalties without reference to minerals in 
place is ambiguous in that there is no statement as to what the rights of the 
parties are in the event the grantor develops himself or does not lease. Moreover, 
it is not clear whether there are exclusive or joint development and leasing 
rights. Whenever it is the intention to give a royalty owner one or more of the 
rights of a mineral owner, it is, of course, necessary to spell out the respective 
rights of the parties. But where it is the intention to create a mineral interest 
alone, mineral in place terminology should be used. Furthermore, it seems 
wholly inappropriate to attempt the creation of a mineral interest by granting 
a perpetual royalty. 

If a royalty interest is to be created, the word “royalty” should be employed 
followed by a statement that the term means the one-eighth reserved by the 
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lessor from minerals produced under an oil and gas lease. If there is a prior 
lease in effect, reference may be made to the royalty thereunder and royalties 
under future leases. This practice is preferable to the use of the word “royalty” 
alone in view of the custom in some areas of using the term “royalty” to indicate 
a mineral interest; and it is also preferable to a reference to production alone, 
which may be construed to create a mineral interest where the grant is as much 
as one-half or more. 


Summarizing, a mineral interest should be created by referring to minerals 
in place, with provision for exclusive development and leasing rights if the 
parties so desire, while a royalty interest should be created by the employment 
of a clause defining the term so as to exclude a mineral interest meaning. 


INSURANCE SECURITY FOR LOANS—HISTORICAL 
DEVELOPMENT OF COURT-MADE LAW 


By WILLARD N. VAN SLYCK, JR. 
Of the Topeka, Kansas, Bar 


On January 4, 1955, Judge Harry G. Miller, Jr., of the District Court of 
Wyandotte County, Kansas, issued a letter ruling overruling a demurrer of cer- 
tain defendants to the plaintiff's second amended petition in State of Kansas, 
ex rel. Harold R. Fatzer, Attorney General, etc., Plaintiff, vs. P. H. Molitor 
d/b/a New Way Company, et al., Defendants. (No. 89407-A). The subject 
matter of the action concerns the legality of an alleged course of conduct on 
the part of the defendants, some of whom have allegedly been engaged in the 
loan business in Kansas City, Kansas, in requiring credit health and accident 
“insurance coverage in unreasonable and excessive amounts. . . . as a condi- 
tion precedent to obtaining a loan.” (Second Amended Petition, page 7, 
para. 14.) 

The Court’s letter ruling stated, in part: 

“The requirement of credit insurance as a prerequisite to a loan is not in itself 
illegal, and under proper circumstances the courts have many times held that the 
requirement of such insurance is a proper security device.” (Letter ruling, page 4.) 

The sole purpose of this paper is to explore the historical development of 
court-made law in the field of insurance security for loans. Treatment of the 
extent to which legislative and administrative regulation has entered the field 
is beyond the scope of this paper. So, also, are the economic, sociological and 
political aspects of the subject which, seemingly, are somewhat controversial— 
in the so-called “small loan” field, at least. 


EARLY DEVELOPMENT OF CASE LAW 


The early phases of the development of insurance as a security device in con- 
nection with loans was characterized primarily by court-made law. Only in 
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rather recent times have legislative bodies and administrative officials under- 
taken regulatory functions and responsibilities in this field. (See “Regulated 
Credit Life and Disability Insurance and the Small Loan” by David H. Vernon, 
New York University Law Review, May, 1954, vol. 29, No. 5, pages 1098- 
1120, for comprehensive discussion and citation of authorities on this entire 
matter. ) 

Seemingly, the use of insurance as a security device has, from its earliest be- 
ginnings, been a matter of some controversy due to its susceptibility to abuse 
and misuse by unscrupulous lenders. An early commentator (Ord on Usury, 
3d ed., 1809) cited the following as one technique followed by lenders seeking 
to evade usury laws: 

“By turning the loan into the of a purchase of a life annuity, which being ob- 
tained by the usurer at a considerable undervalue, very large interest is received 
from the acrcuing payments of the annuity, and the principal is secured by an in- 
surance of the life, for which the annuity is granted . . .” (Op. cit. p. 66.) 

As early as 1839, a Louisiana court commented that the question whether a 
lender could require a borrower to purchase a life insurance policy to secure 
the loan, without violating the usury statutes, was not a matter of first im- 
pression in the state of New York where the agreement was made. (Clague v. 
Their Creditors, 2 La. 114, 20 Am. Dec. 300.) Blydenberg on Usury (1844), 
page 34, contains a discussion of the life insurance security device. In Kelly on 
Usury (1853), sections 65, 66 and 69, examples are cited wherein loans were 
secured by life insurance on the borrower. 


The early case law in this country (i.e. prior to the turn of the century) de- 
veloped primarily in situations involving insurance companies which, as a con- 
dition to making a loan, required the borrower to purchase a life insurance 
policy. The tendency of many courts, in that era, was to condemn the practice 
and to hold that the insurance premiums charged and collected constituted 
“additional interest” within the meaning of the applicable usury statutes. The 
early contrary view is exemplified by the following statement from 27 A. & E. 
Encyc. 1021 (1895): 

“Where as a condition of making a loan, the borrower is required to take policies of 
life insurance from the lender, and pay premiums thereon, in addition to the high- 
est legal rate of interest on the amount loaned, it is generally held that the profit 
thus derived by the lender is equivalent to additional interest, and therefore 
usurious. 

A number of early federal cases so held, the principal rationale of their ob- 
jection going to the compulsion feature, the court feeling that the borrower was 
compelled to pay for insurance which he neither needed nor desired. (Brower 
v. Life Ins. Co., 86 Fed. 748 (C.C. W.D. N.C., 1898); National Life Ins. Co. 
v. Harvey, 7 Fed. 805 (C.C. Iowa, 1881); Missouri Valley Life Ins. Co. v. 
Kittle, 2 Fed. 113 (C.C. Nebr., 1880); Moore v. Union Mutual Life Ins. Co., 
17 Fed. Cas. 703, No. 9,777 (C.C. Nebr., 1876). 

Typical of the “federal” point of view of that period is the following state- 
ment from the opinion of the court in National Life Ins. Co. v. Harvey, supra: 
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“Where a contract for the loan of money and an agreement for insurance upon the 
life of the borrower are blended together in one and the same transaction, and the 
proof shows that the policy of insurance was taken and a premium paid in advance 
in consideration of the loan, and that such consideration was over and above the 
interest allowed by law, the transaction is usurious . . . It is not necessary in such 
case to show that the premiums charged were unreasonable. It will be presumed 
that there was in the transaction of insurance a profit to the insurance company, 
the lender; and if, independently of the payment of a premium in advance, the 
maximum rate of interest has been charged and taken, the insurance and the pay- 
ment of a premium in advance, if intended as a condition precedent to and a further 
consideration for the loan, will make it usurious.” 

Litigation arising in the state of Minnesota during this same period con- 
cerned a scheme involving purchase of an annuity at a considerable undervalue 
by a trust company lender, and resale of the annuity to the borrower at a much 
higher rate. (Missouri, K. & T. Trust Co. v. McLachlan, 59 Minn. 468, 61 
N.W. 560 (1894); Mathews v. Missouri, K. & T. Trust Co., 69 Minn. 318, 
72 N.W. 121 (1897); Krumseig v. Missouri, K. & T. Trust Co., 71 Fed. 350 
(C.C. Minn., 1896), affd. 77 Fed. 32 (CCA-8, 1896).) The scheme was 
finally condemned by the Supreme Court of the United States in 1899. (Krum- 
seig v. Missouri, K. & T. Trust Co., 172 U.S. 351, 19 S. Ct. 179, 43 L. Ed. 474.) 


North Carolina also adopted an early view antagonistic to the insurance se- 
curity device, the theory there announced as the basis of objection being the 
presumption that a lender's requirement of life insurance to secure the loan 
indicated an intention to violate the usury statutes. Here, again, the cases in- 
volved insurance company lenders who required the purchase of an insurance 
policy in the lending company as a condition precedent to a loan by that com- 
pany. The rationale of the early North Carolina decisions also, in the final 
analysis, went to the compulsory aspect of the insurance portion of the loan 
transaction. (Roberts v. Life Ins. Co., 118 N.C. 429, 24 S.E. 780 (1896); 
Miller v. Life Ins. Co., 118 N.C. 612, 24 S.E. 484 (1896); Carter v. Life Ins. 
Co., 122 N.C. 338, 30 SE. 341 (1898); see Note, 15 N.CL. Rev. 434 
(1937).) 

However, even prior to 1900, several courts, both here and abroad, had 
adopted the view that life insurance companies could legally require the pur- 
chase of a life insurance policy as security for the loan, as a condition precedent 
to the making of the loan, and that such a requirement would not violate the 
usuty law if the total interest charge plus the insurance premium exceeded the 
Statutory maximum interest rate. (Washington Life Insurance Co., v. Patterson 
Silk Mfg. Co., 25 N.J. Eq. 160 (1874); Homeopathic Mutual Life Ins. Co. v. 
Crane, 25 N.J. Eq. 418 (1874); John Hancock Mutual Life Ins. Co. v. Nichols, 
55 How. Pr. (N.Y.) 393 (1878); Lane v. Washington Life Ins. Co., 46 N.J. 
Eq. 318, 19 A. 618, affd. 46 N.J. Eq. 316, 19 A. 617 (1889); Union Central 
Life Ins. Co. v. Hilliard, 16 Ohio C.C. 434, 8 Ohio Cir. Dec. 437 (1898), revd. 
63 Ohio St. 478, 59 N.E. 230, 81 Am. St. Rep. 644, 53 L.R.A. 462 (1900); 
Union Cent. Life Ins. Co. v. Morrow, 16 Ohio C.C. 351 (1898), affd. without 
opinion, 61 Ohio St. 661, 57 N.E. 1133 (1900); Edinburgh Life Assurance 
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Co. v. Graham, 19 U.C.Q.B. (Ont.) 581 (1860); Downes v. Green, 12 
M. & W. 481, 152 Eng. Rep. 1287 (Exch., 1844).) 


These decisions pointed the way to the modern trend of decisions in this 
country by announcing a rule of “reasonableness” and spelling out standards 
to govern the determination of reasonableness or unreasonableness in loan- 
insurance security transactions. 

One of these standards—that the premium charge for the insurance be the 
normal charge made in a transaction where no loan is involved—was spelled 
out by the English court as early as 1844 in Downes v. Green, supra: 

“If the plea had alleged that the amount of the premium, after allowing for the risk, 
had, together with interest payable on the money borrowed, exceeded £ 5 per cent, 
that would have raised a question (for) a jury to determine . . .” (Emphasis sup- 
plied) 12 M. & W. 481, at pp. 490-491, 152 Eng. Rep. 1287, at p. 1291.) 

This “normal premium charge” standard is now practically universal in this 
country, the question of usury only arising where excessive premiums are 
charged, and then only as to the excess over the normal premium amount. 
(Friedman v. Wisconsin Acceptance Corp., 192 Wisc. 58, 210 N.W. 831, 53 
A.L.R. 758 (1926); Sledd v. Pilot Life Ins. Co., 52 Ga. App. 326, 183 S.E. 
199 (1935); Rodriguez v. R. P. Youngberg Finance, Ltd., 241 S.W. 2d 815 
(Tex. Civ. App. 1951); Heaberlin v. Jefferson Standard Life Ins. Co., 114 
W. Va. 198, 171 S.E. 419 (1933).) 

In the Friedman case, supra, the Wisconsin court commented as follows 
respecting this standard (192 Wisc. at p. 61, 210 N.W. at p. 832, 53 A-LR. 
at p. 761): 

“Many cases can be found in the books where an agreement to pay insurance such 
as provided for herein has been held a mere cloak for usurious interest, but in 
nearly all of such cases it will be found that it was revealed in the testimony that 
the insurance provision of the contract was not entered into in good faith, and that 
the premiums charged were in excess of what is usually charged for insurance of 
that nature. However, in the great majority of cases (and such cases constitute the 
overwhelming weight of authority), where the contract is entered into in good 
faith and where the evidence does not disclose the exaction of a higher premium 
than what is usual and customary, the charge is considered a proper one, not in 
violation of the usury law.” (Emphasis supplied. ) 

A second standard established by certain of the courts went to the amount of 
the insurance coverage, requiring that the size of the policy be reasonably re- 
lated to the amount of the loan. This standard necessarily implies a realistic 
view of the transaction by the court as being one of security. (Morris v. Georgia 
Loan, Sav. and Banking Co., 109 Ga. 12, 34 S.E. 378 (1899); Philbrick v. 
Puritan Corp., 178 Okla. 489, 63 P.2d 38 (1936).) One court has even gone 
so far as to hold that the amount of insurance coverage required is immaterial 
as respects usury, and that a “bad business bargain (did) not make the trans- 
action usurious.” (Mortgage Guarantee Co. v. Patch, 116 Cal. App. 584, 589, 
3 P.2d 35, 37 (1931).) 


By 1934, when volume 66 of Corpus Juris was published, the law on insur- 
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ance company loan-insurance security transactions was still regarded as being 
subject to divided authorities, but the view adopted by the more recent and 
favorable cases was stated first, the contrary view mentioned exclusively in 27 
A. & E. Encyc. 1021, supra, being also referred to: 

“According to some authorities, where an insurance company, lending money to 
another, requires the borrower to take insurance from the lending company, and, 
it may be, to assign the policy to such company by way of further security for the 
loan, no usury can be predicated of the transaction if the insurance is issued in 
good faith, and at the customary rates, although the loan is made at the highest 
lawful interest, whether the required insurance is upon the life of the borrower 
or upon property mortgaged or pledged to secure the loan. It is held by other 
authorities, however, that the profit made by the lending insurance company upon 
insurance so required by it, as a condition of the loan, to be taken of it by the 
borrower is to be considered as so much excessive interest exacted and that the 
transaction is accordingly usurious, under the general rule that any added benefit 
to a creditor from any collateral agreement or transaction entered into as a condi- 
tion of a loan or forbearance constitutes usury if lawful interest is thereby ex- 
ceeded.” (66 C.J. 232-233, “Usury” § 170) 

Similarly, 55 Am. Jur. 366 (“Usury” § 57), published in 1946, indicates that 
the law in the life insurance company loan-insurance security field is still one 
having two lines of contrary authorities, the law in this area seemingly still 
being based on the early authorities above-mentioned: 

“Life Insurance as Condition of Making Loan.—The courts are divided in their 
views as to the effect of a requirement by a life insurance company, as a condition 
precedent to making a loan, that the borrower take out a policy with it upon his 
own life or that of another. According to some authorities, this does not constitute 
usury, at least where the policy is actually issued at the same rate and on the same 
conditions as policies issued to nonborrowers. Another line of cases holds that 
such a requirement renders the transaction usurious. All the cases agree, however, 
that if the requirement that the borrower must take out life insurance is intended 
as a shift or device to cover usury, the transaction will be illegal. Thus, where the 
lender reinsures the life of the borrower at a less cost than it charges for guaran- 
teeing the cancellation of the debt in case of his death, the transaction has been held 
to be usurious.” 

The trend of decision following the turn of the century has been toward up- 
holding legality of reasonable insurance requirements in connection with in- 
surance company loans. This is exemplified by the 1933 decision of the West 
Virginia Supreme Court in Heaberlin v. Jefferson Standard Life Ins. Co., 114 
W. Va. 198, 171 S.E. 419, wherein, after noting the two lines of decisions in 
the earlier cases hereinabove cited, and reviewing them, the court concluded: 


“Without further comment, it suffices to say that we are of the opinion that the 
reasoning in the cases supporting the first proposition is basically sound; and one 
who would attack the bona fides of such transactions must allege and prove that the 
insurance was taken out for the purpose of exacting usury, rather than that the 
insurance was a condition precedent to the loan . . . There are two transactions, 
one the loan; the other, the insurance. The Company extended full consideration 
for the premiums paid in assuming the insurance risk, and the stated benefit to 
(the plaintiff) therefore rested upon independent and legal considerations.” (171 
S.E. at pp. 421-422.) 

It has now become an established fact of our commercial life that insurance 
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companies may condition their general loans on the purchase of life insurance. 
The practice is recognized as an entirely appropriate security arrangement. It 
has outgrown the suspicion and fear of the courts, and has evolved both through 
processes of legislation and judicial decisions. In a similar manner, the require- 
ment of other forms of insurance in security transactions has also been rec- 
ognized as a valid and bona fide practice. 


MODERN DEVELOPMENTS IN THE LAW RESPECTING INSURANCE 
SECURITY TRANSACTIONS 


Since the turn of the century, the case law relating to insurance security for 
loans has turned from the field of insurance company loans to two other areas: 
1) loan transactions involving security liens against tangible property in which 
the lender requires as a condition to making the loan that the borrower secure 
insurance coverage protecting the property security from damage or loss pend- 
ing repayment of the loan; and, most recently, 2) loan transactions wherein the 
lender (which is not an insurance company) requires or recommends purchase 
by the borrower of life or disability (health and accident) insurance coverage, 
or both, as the sole or additional security for repayment of the loan. 


A. Insurance on Tangible Mortgage Security 
The case law relating to loan transactions requiring insurance to protect 
tangible mortgage security has developed substantially unanimously in favor of 
the legality of such a requirement, except where the circumstances of the case 


indicate clearly that the insurance feature was a mere sham and a part of a 
usurious scheme. 

At 66 C. J. 232 (“Usury” $ 169) it is said: 

“Ic has been held that, under the general rules relating to charges for services ren- 
dered or expense incurred by a lender or his t as usury, a lender may lawfully 
make a reasonable charge to a borrower . . . for procuring insurance on property 
pledged or mortgaged to secure the loan . . . provided the charge is not intended 
to be, or is not a cover for, additional interest; . . .” 

Similarly, at 55 Am. Jur. 366 (“Usury” $58): 

“Unless the policy is taken out as a cloak or device to evade the statute, requiring 
the borrower to carry insurance on the property mortgaged to secure a loan does 
not constitute usury, particularly where the premium is received by a third party 
who has no interest in the loan, since in such a case the lender receives no addi- 
tional compensation for the use of his money by reason of the insurance of the 
security.” 

The leading cases in support of these rules are: Niles v. Kavanagh, 179 Cal. 
98, 175 Pac. 462, 1 A.L.R. 831 (1918); Matthews v. Georgia State Sav. 
Assn., 132 Ark. 219, 200 S.W. 130, 21 A.L.R. 789 (1918); Friedman v. Wis- 
consin Acceptance Corp., 192 Wisc. 58, 210 N.W. 831, 53 A.L.R. 758 (1926); 
Martorano v. Capital Finance Corp., 289 N.Y. 21, 43 N.E.2nd 705, 143 A.LR. 
1318 (1942); Platz v. Lapinski, 263 Mich. 240, 248 N.W. 607 (1933); Auto 
Owners’ Finance Co., Inc. v. Coleman, 89 N.H. 356, 199 A. 365 (1938) 
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(where the insurance ran only to the lender); Maellaro v. Madison Finance Co. 
of Jersey City, 130 N.J.L. 140, 31 A.2d 485 (1943); New England Mortgage 
Security Co. v. Gay, 33 Fed. 636 (1888), error dism. 145 U.S. 123, 12 S. Ct. 
815, 36 L. Ed. 646 (1892); and see annotations at 1 A.L.R. 834, 53 A.LR. 
761, and 143 A.L.R. 1323, 1333-1335 (decisions under small loan acts only), 
citing other cases. 

The rationale of the rule is well stated in Niles v. Kavanagh, supra, where 
the insurance premium was not paid to the lender (but where, in fact, the in- 
surance was for an amount considerably in excess of the loan and the policy 
period was substantially longer than the term of the loan) : 

“It is a very usual and entirely legitimate practice for one lending money upon mort- 
gage of real or personal property to require that the borrower insure the security 
against loss. By so insuring, the borrower is protecting his own property. He is 
not paying any additional compensation for the use of the money. Even where the 
isaliar ty cev-ievevinees ieee talk tentelene, on «-cneiiiien of wadding = io0n at 
full legal interest, that the borrower take out insurance with it, the loan is not to be 
deemed usurious in the absence of evidence that the premium is in excess of the 
usual or fair rate for insurance, or that in some other respect the provision for in- 
surance was designed as a cover for unlawful interest. 39 Cyc. 983; Washington 
L. Ins. Co. v. Paterson Silk Mfg. Co., 25 N.J. Eq. 160; Homeopathic Mut. L. Ins. 
Co. v. Crane, 25 N.J. Eq. 418; Utica Ins. Co. v. Cadwell, 3 Wend. 296, 301; New 
England Mortg. Secur. Co. v. Gay (C.C.) 33 Fed. 636. These decisions go upon the 

that the premium is not a payment for the loan of the borrowed money, 

is simply compensation to the insurer for the risk incurred. If this be so where 

the lender is the insurer, there is much less reason for claiming illegality where 

the insurance is issued, and the premium received, by a third party.” (1 A.LR. at 
p. 833.) 

Similarly, in Friedman v. Wisconsin Acceptance Corp., supra, it was said: 

“The cost of the insurance does not appear from the evidence in this case to have 
been excessive. It is well known that in recent years companies like the defendant 
have sprung into existence in large numbers, due to the general ownership of 
automobiles by the inhabitants of this state. In many instances the borrower pos- 
sesses no other concrete security than his automobile. Under such circumstances, 
the risk which a lending company assumes is quite hazardous. The machine may 
be taken beyond the jurisdiction of the state; it may be stolen; or it may be de- 
stroyed by fire. Borrowers like the plaintiff ordinarily are impecunious. Their 
ability to pay is dependent to a great extent upon their employment, their capacity 
to labor, and the condition of their health. Therefore it must be assumed on the 
face of this transaction that the exaction as to insurance is reasonable.” (53 A.LR. 
at pp. 760-761.) 


In the light of the historical development traced and the legal authorities 
cited hereinabove, it is apparent that a general rule has emerged, recognizing 
the legal validity of a reasonable insurance requirement in security transactions 
and holding that the lender is merely exercising his prerogative of demanding 
greater security when he imposes such a requirement. 

This general rule, however, is subject to a well-recognized exception, which 
is to the effect that, where the evidence indicates that the security transaction 
involves an unreasonable insurance requirement clearly designed as a camou- 
flage by a tricky lender to evade the usury laws, then the courts do not hesitate 





246 The JOURNAL 


to declare the unreasonable insurance requirements usurious. (Jernigan v. Loid 
Rainwater Co., 196 Ark. 251, 117 S.W. 2d 18 (1938); People v. Schwartz, 296 
N.Y. 547, 68 N.E. 2d 860 (1946); Columbia Auto Loan, Inc. v. District of 
Columbia, 78 A. 2d 857 (1951); Vee Bee Service Co. v. Household Finance 
Corp., 51 N.Y.S. 2d 590, 63 N.E. 2d 29 (1944); Commonwealth ex rel, 
Grauman v. Continental Company, Inc., 275 Ky. 238, 121 S.W. 2d 49 (1938); 
Peebles v. State, 87 Ga. App. 649, 75 S.E. 2d 35 (1953). 

This exception is noted in Friedman v. Wisconsin Acceptance Corp., supra, 
as follows: 

“Many cases can be found in the books where an agreement to pay insurance .. . 
has been held a mere cloak for usurious interest, but in nearly all of such cases it 
will be found that it was revealed in the testimony that the insurance provision 
of the contract was not entered into in faith, and that the premiums charged 
were in excess of what is usually charged for insurance of that nature. However, in 
the great majority of cases (and such cases constitute the overwhelming weight 
of authority), where the contract is entered into in good faith and where the evi- 
dence does not disclose the exaction of a higher premium than what is usual and 
customary, the charge is considered a proper one, not in violation of the usury 
law.” (53 ALR. at p. 761.) 

In deciding whether or not a transaction is usurious, the courts disregard the 
form and look to the substance of the transaction, and if all the elements of 
usury are present, the transaction will be condemned regardless of the cloak 
shrouding it. (55 Am. Jr. 367, and cases there cited). Generally speaking, the 
courts look to the reasonableness of the insurance requirement and endeavor to 
ascertain whether the transaction was consummated in good faith. 

A review of the insurance security cases in the loan field wherein the usury 
issue is raised discloses repeated instances where the courts have recognized and 
applied this distinction. A recent commenator has summarized the rule in this 
fashion: 

“By the weight of authority, a lender may —_ a borrower to obtain insurance 
on his life or on the security offered, as a condition precedent to granting the loan, 
providing that this requirement is not imposed as a means of increasing the com- 
pensation for the use of the money, but only for the bona fide purpose of obtain- 


better security. The ultimate intention of the parties is the controlling con- 
sideration.” (Hi ek, Annotations on Small Loan Laws (1938).) 


B. Credit Life and Disability Insurance 


The case law pertaining directly to the relatively recent development of 
credit life and disability insurance required or suggested as security for loans is 
of quite recent date and is not as yet analyzed comprehensively in standard works 
such as A.L.R. Review of the cases indicates that they have adopted the rules 
and distinctions hereinabove mentioned which have developed in the insurance 
company loan-insurance cases and, more recently, in the mortgage security- 
insurance cases over the years, applying these principles to a new, but closely 
analogous, factual problem. 

Before undertaking a review of the cases, it should be noted that, in many of 
them, the issue has arisen in jurisdictions having existing small-loan legislation, 
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the determination of the legal questions depending very largely upon the proper 
construction and application to be given to certain sections of the applicable 
small-loan act. We do not have, at this time, in Kansas any such legislation, 
such that the decided cases are more of instructive than of controlling precedent. 
Seemingly, the Kansas Supreme Court has not as yet had presented to it for de- 
cision any case involving a usury question in a loan-insurance security trans- 
action. (9 (Part 2) West’s Kansas Digest, “Usury”. ) 


The cases from “small loan law” jurisdictions are of considerable interest, 
however, insofar as the small-loan statutes tend to be even more restrictive 
than the general usury laws, and their enforcement by both administrative 
officials and the courts is similarly more strict. 


One of the earliest and most frequently cited cases involving the legality of 
ired credit life and disability insurance in connection with a loan is Rodri- 
quez v. R. P. Youngberg Finance, Ltd., 241 S.W. (2d) 815 (Tex. Civ. App., 
El Paso, July 18, 1951.) The decision is of particular significance in this state 
for the reason that, since the loan exceeded $1,000, a Texas statute regulating 
the sale of credit life and disability insurance in connection with loans of $1,000 
or less was held inapplicable. The decision, therefore, rests upon principles of 
general law applied in a jurisdiction where (as in Kansas) the general usury 
statute limits interest to a maximum 10% rate. 


The action was one by the borrower against the lender to recover double the 
amount of alleged usurious interest paid. It appeared that plaintiff, a taxi driver, 


had secured a loan from defendant on February 11, 1949, signing a note for 
$1,413.44 and giving a chattel mortgage on his automobile. As further security 
for the loan, defendant required plaintiff to procure collision insurance on the 
automobile and credit life, health and accident insurance with plaintiff as the 
insured. Plaintiff agreed that defendant should procure the collision insurance 
from a third party with whom plaintiff had previously carried insurance, and 
defendant did so, paying that agency $158.30 from its funds, a $5 refund later 
being paid directly to plaintiff due to a mistake in the quotation of the premium 
to defendant. 

The credit life and disability policy with plaintiff as the insured was issued 
by Home Life and Accident Insurance Company of Dallas, being written by 
Mrs. Youngberg, its authorized agent, who was also the wife of defendant's 
manager, and the office manager of defendant. It appeared that plaintiff was 
not in any way coerced into acquiring the insurance through Mrs. Youngberg 
(241 S.W. 2d at p. 820). The policy premium consisted of $36.55 for life in- 
surance, and $112.33 for health and accident coverage, the face value of the 
policy being identical with the note amount mentioned. The life insurance 
coverage was of the level term type, providing for payment to defendant of the 
balance of the loan in the event of plaintiff's death during the loan term, the 
difference between the face amount of the policy and the loan balance at date 
of death being payable to plaintiff's estate. The health and accident coverage 
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provided for payment of the exact monthly payment of $94.23 provided in the 
note to defendant in the event of plaintiff's incapacitating sickness or accidental 
injury. The policy term coincided with the 15-month payment period prescribed 
in the note. 

Mrs. Youngberg, as writing agent for the insurer, retained a commission of 
75% of the total premiums (amounting to $111.66), and turned this amount 
over to defendant. 


The note amount of $1,413.44 consisted of a cash advance of $1,000, the 
collision insurance premium of $158.30 advanced by defendant, the $36.55 life 
insurance premium, the $112.33 health and accident insurance premium, $96.26 
charged as interest, and a $10 charge for defendant's services and 
incurred in making the necessary investigation, preparing and filing the chattel 
Mortgage instruments, and effecting transfer of title to the automobile. 

Plaintiff paid defendant the full amount of the note, later bringing action on 
the theory of an usurious interest exaction, claiming that the $96.26 interest 
item, the credit insurance premiums of $36.55 and $112.33, and the $10.00 
service charge should all be regarded as “interest” for this purpose. 

In the trial court, judgment went for the defendant on findings that the in- 
surance premiums charged did not constitute “a subterfuge for the collection of 
additional interest”; that the interest and service charge were within the legal 
limits; and hence that no usurious interest had been paid or collected. 


On plaintiff's appeal, the Court of Civil Appeals found that, in fact, the 
$96.26 interest charge was excessive to the extent of $7.15, but in all other 
respects approved and confirmed the findings and conclusions below. 


The portion of the opinion of the Court of Civil Appeals relating to the credit 
insurance issue is as follows (241 S.W. 2d at pp. 819-821): 

“Appellant’s third and fourth points complain of the court’s findings that plaintiff 
derived certain benefits from the ‘credit’ insurance which was issued to him and 
that the charges therefor were not a subterfuge for the collection of additional 
interest, and that the interest and service charge paid defendant by plaintiff were 
within the legal limits prescribed by law and no usurious interest was paid 
defendant by plaintiff. The reasoning by which appellant approaches these points 
is circuitous. He first asserts that if ‘credit’ insurance on loans in excess of $1,000 
is not within the purview of the statute, Art. 4767c, and is not controlled by the 
regulations promulgated by the Board, then such transactions must necessarily be 
governed by the general laws of this State dealing with usury. He then assumes 
that such transactions are illegal because not covered by statute and regulations and 
that therefore they are mere subterfuge to exact usurious interest. What we have 
said disposes of the assumption that such transactions are impliedly prohibited by 
the statute or regulations, and therefore illegal. The question still remains whether 
under the general laws of this State dealing with usury such transactions are in 
substance a mere subterfuge to exact usurious interest. 


““Interest’ is defined by our statute as ‘compensation allowed by law or fixed by the 
parties to a contract for the use or forbearance or detention of money’. Art. 5069, 
V.ACS. 


“‘Conventional interest’ is ‘interest which is agreed upon and fixed by the parties 
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to a written contract, not to exceed ten per cent per annum’, and ‘usury’ is ‘interest 
in excess of the amount allowed by law’. Id. 


“It is well settled that if the amount paid by the borrower to the lender in excess of 
legal interest is as compensation for the use, forbearance or detention (See Parks, 
Adm’'r. v. Lubbock, 92 Tex. 635, 51 S.W. 322) of money loaned, it is usury what- 
ever may be the guise under which the transaction is clothed, Hudmon v. Foster, 
Tex. Civ. App., 210 S.W. 262, reversed on other grounds, Tex. Com. App., 231 
S.W. 346; and that courts will diligently look through the form of a transaction to 
discover illegal interest and protect the borrower from its consequences. Temple 
Trust Co. v. Sewell, 133 Tex. 417, 126 S.W. 2d 943, loc. cit. 947, Com. App. opinion 
adopted. It is appellant's position that since ‘credit’ insurance was required by 
appellee and was written by an employee of appellee, and appellee received and 
retained a portion of the premiums sy therefor in addition to interest and service 
charges, the total of which exceeds the legal rate of 10% per annum, the trans- 
action amounts to a subterfuge to exact usurious interest as a matter of law. 


“Admittedly a lender may without violating the usury law make an extra charge for 
any distinctly separate and additional consideration other than the simple lending 
of money, Greever v. Persky, 140 Tex. 64, 165 S.W. 2d 709, (Sup. Ct.). There 
can be little doubt that appellant did receive material and substantial benefits from 
the ‘credit’ insurance for which the premiums of $36.55 and $112.33 were charged. 
As above pointed out, in case of his death during the term of the loan the balance 
due thereon would be paid by the insurance company and the difference between 
such balance and the full amount of the loan would be paid by the insurance com- 
pany to his estate; and in case of his incapacity by ation or sickness during the 
term of the loan the monthly payments due thereon would be made by the insurance 
company. Therefore st seems obvious that there was a distinctly separate and ad- 
ditional consideration other than the loaning of money for these premiums which 
were collected and a part of which was retained by Mrs. Youngberg and turned 
over to appellee. There is no evidence that the premiums charged were im any 
respect excessive for this kind of insurance, or that appellant was im any way co- 
erced into acquiring this insurance through Mrs. Youngberg. Nor can it be assumed 
that appellee acted in bad faith in requiring this type of insurance—in other words, 
that it was unnecessary as additional protection for the loan. No statute has been 
brought to our attention which declares such transaction to be against the public 
policy of this state. The fact that Art. 4764c, Sec. 6, dealing with similar loans, 
though in amounts not exceeding $1,000, expressly provides that commissions re- 
ceived by lenders or lender agents from insurers for the writing of ‘credit’ insurance 
shall be considered as compensation for services and not as interest, and that Sec. 4 
provides that in such type of loan the borrower shall be given the option to pur- 
chase such insurance from any insurer or agent of his own choice, to our minds 
negatives any statutory declarations of public policy of this state condemning trans- 
actions such as are here involved. In the absence of statutory prohibition we ap- 
prove the following language of the Court of General Sessions of Delaware, in 
State v. Bankers Finance Corporation, 2 Terry 566, 26 A. 2d 220, loc. cit. 225, as 
applicable to the facts of this case: ‘If a lender compel a borrower to insure in a 
company where the lender will get additional commissions, we think such conduct 
constitutes an unlawful exaction. If, on the other hand, no compulsion whatever 
is used, but the selection results in an agent’s commission to the lender, whether 
the premium be paid by the borrower himself or by the lender at request of the 
borrower, we see no reason that these commissions should be credited to the bor- 
rower. He has no in maintaining the agency and has paid but the normal 
manual rate. There being in this case no evidence of any compulsion in the se- 
lection of the company, we do not think the failure to apply the commission to 
the account of the borrower constitutes any unlawful charge against the borrower.’ 
That the question of good faith on the part of appellee was a question of fact which 
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was decided by the trial court adversely to appellant is clearly demonstrated by the 
opinion of the Supreme Court of Wisconsin in Friedman v. Wisconsin Acceptance 
Corp., 192 Wis. 58, 210 N.W. 831, 53 A.L.R. 758, a case decided on facts in no 
material respect distinguishable from the facts here except that no part of the 
commissions was received by the lender, in which it was that such charges were 
not a subterfuge and were not usurious. See also Annotation 21 ALR. 876. It is 
unnecessary to hold that the transaction here was made in good faith as a matter 
of law. The trial court has in effect found that it was made in good faith and our 
mg is that it does not appear otherwise as a matter of law.” (Emphasis sup- 
P 

A Texas case antedating the Rodriguez case, supra, and cited therein, approv- 
ing of the credit insurance security device even prior to the effective date of the 
Texas statute regulating credit insurance security in connection with loans of 
$1,000 or less, is Texas Finance & Thrift Assn. v. State, 224 S.W. 2d 522 (Tex. 
Civ. App., Dallas, Nov. 4, 1949). At page 523 the court said: 

“First, it is to be observed that the notes in question are prima facie lawful, pro- 
viding for no more than ten per cent interest. So also, we think, is the requirement 
for smsurance as an additional security to the small lender, provided the plan is 
not a cover for usurious loans.” (Emphasis supplied) ; 

Another Texas case, following closely on the heels of, and citing, the Rodri- 
guez case, supra, is Hatridge v. Home Life & Accident Ins. Co. et al., 246 S.W. 
2d 666 (Tex. Civ. App., Dallas, Dec. 21, 1951), wherein the plaintiff Hatridge, 
in July, 1950, obtained a loan of $200 from one Ware, a lender, signing a note 
for $246.12 payable in 12 equal installments of $20.51. As a condition to the 
loan, and as further security therefor, plaintiff was required to purchase a credit 
life and health and accident policy naming the lender Ware as first beneficiary, 
the premium for which was $17.10. Plaintiff was advised “that he was free to 
purchase the insurance from any reputable company so long as Ware was made 
beneficiary” (246 S.W. 2d at p. 667), but plaintiff, in fact, secured the policy 
through Ware who was an agent of the defendant insurance company. 

Plaintiff also requested—the defendant lender not requiring—that a hos- 
pitalization expense policy be issued, the premium on which was $18.25, and 
such policy was issued through Ware, as insurance agent. (246 S.W. 2d at p. 
667). 

The note amount, then, was made up of the $200 cash advance, the $17.10 
credit life and disability insurance premium, the $18.25 hospitalization expense 
insurance premium, and a $10.77 advance interest charge. It was stipulated 
that the lender Ware received a commission (amount not stated) from the in- 
surance company for writing each of said policies. 

Two months after signing the note, and before making any payments thereon, 
plaintiff concluded that the transaction was illegal and usurious on the ground 
that the insurance premiums constituted additional interest. He brought suit 
seeking cancellation of the note upon tender of the $200 cash advance. De- 
fendant Ware filed a cross action on the note, both defendants filing general 
denials to plaintiffs pleading. 

The trial court rendered judgment against plaintiff for the full amount of 
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the note less unearned interest, and sustained the Texas statute regulative of 
credit life and health and accident insurance security transaction in connection 
with loans of $1,000 or less against plaintiff's attack on grounds of unconsti- 
tutionality. 

On plaintiff's appeal, the Court of Civil Appeals reformed the judgment, 
holding that the note instrument was usurious on its face since, in addition to 
the $10.77 advance interest charge included in the note amount, the terms of 
the note provided for 10% interest (maximum legal rate) from date. It was 
further held that, under a provision of the mentioned statute prohibiting more 
than one insurance policy in connection with a single loan, the hospitalization 
expense policy was prohibited and the commission received by the lender from 
the premium on that policy constituted additional interest. 


The Court of Civil Appeals, however, sustained the trial court’s ruling as to 
the propriety of the credit life and disability insurance policy required as se- 
curity, basing its decision largely upon the provisions of the mentioned statute 
which was found not subject to constitutional objection (Art. 4764c, Vernon’s 
Anno. Texas Stat., now Art. 3.53, sub-chapter E, Texas Insurance Code.) In so 
doing, the court noted (246 S.W. 2d at p. 669): 

“Admittedly, a lender may, without violating the usury law, make an extra charge 
for any distinctly separate and additional consideration other than the simple lend- 
ing of the money (43 Tex. Jr. 932; Nevels v. Harris, 129 Tex. 190, 102 S.W. 2d 
1046, 109 ALR. 1464); . . .’ Greever v. Persky, 140 Tex. 64, 165 S.W. 2d 709, 
712. ‘A collateral transaction between the borrower and lender, whereby the lender 
may take profit, will not render the loan usurious when such transaction was en- 
tered into in good faith and without usurious intent.’ C. C. Slaughter Co. v. Eller, 
Tex. Civ. App., 196 S.W. 704, syl. 14 Turning to the Act in 
question, it will be noted that Art. 4764c is a legislative attempt at comprehensive 
regulation of a form of insurance (already known in practice) in connection with 
loans not exceeding $1,000; recognizing the necessity of personal insurance as 
further security in such transactions; preserving to each borrower the right to choose 
his own insurers and insurance agents; and bringing within the definition of 
‘interest’ the exaction of premiums and commissions on credit life, health and 
accident insurance in excess of those permitted by law. Even prior to effective date 
of the statute under consideration, this Court has held that a requirement of per- 
sonal insurance as additional security to the lender was lawful, ‘provided the plan 
is not a cover for usurious loans.’ Texas Finance & Thrift Ass'n v. State, Tex. Civ. 
App., 224 S.W. 2d 522, 523. Other recent decisions involving personal insurance 
in connection with loans prior to Art. 4764c, are Denton v. Ware, Tex. Civ. App., 
228 S.W. 2d 867, Ware v. Heath, Tex. Civ. App., 237 S.W. 2d 362, and Rodriguez 
v. R. P. Youngberg Finance, Ltd., Tex. Civ. App., 241 S.W. 2d 815; the case first 
cited holding that the charge for insurance evidenced a benefit conferred under the 
contract aside from the use of money—not interest; the second merely holding that 
the contract was one of insurance.” 


Two very recent cases from the same jurisdiction involve the same lender 
involved in the Hatridge case, supra, and also pertain to credit life and disability 
insurance security transactions in connection with small loans: Ware v. Wright, 
266 S.W. 2d 188 (Tex. Civ. App., Dallas, February 12, 1954), and Ware v. 
Paxton, 266 S.W. 2d 218 (Tex. Civ. App., Dallas, February 26, 1954). 
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In the Wright case, Ware appealed from a judgment against him for double 
damages for alleged usurious interest payments. In reforming the judgment to 
give effect to the applicable limitations statute barring a portion of the recovery, 
the Court of Civil Appeals condemned, on statutory grounds, the requirement 
of hospitalization expense coverage in addition to credit life and disability cover- 
age (following the Hatridge case, supra), and also struck down the requirement 
of life and disability coverage, pursuant to the applicable Texas statute, because 
of a jury finding that the borrower “was not given the option to purchase in- 
surance of his own choice.” (266 S.W. 2d at p. 190) This decision, resting alto- 
gether on the Texas regulatory statute, does not constitute an impairment of the 
common law view approving reasonable credit life and disability insurance se- 
curity announced in the Rodriguez case. 


In the Paxton case, Ware brought suit against the Paxtons for judgment for 
the balance due on a note and to foreclose a chattel mortgage on household 
effects, the defendants setting up a claim of usury arising out of a series of loan 
transactions and seeking the statutory recovery of double the alleged usurious 
exaction, an amount in excess of Ware's claim. Judgment on a jury verdict went 
against Ware for a small amount, from which he appealed. In reversing and 
remanding the case on various grounds, the appellate court had the following 
to say respecting the credit insurance aspect of the case: 

“As urged by appellant, a lender may, without violating the usury law, make an 
extra charge for any distinctly separate and additional consideration other than the 
simple lending of money. Greever v. Persky, 140 Tex. 64, 165 S.W. 2d 709. 


“In the absence of statutory prohibition, a charge for credit insurance which is not 
excessive, and where there 4s no compulsion in the selection of the insurance com- 
pany by which the lender will receive additional commissions or compensation, is 
not considered as a usurious exaction of interest. The jury found, however, that 
Ware made the charges for such insurance for the purpose of obtaining com - 
tion for the use of his money in excess of 10% per annum. It is held that if there 
is an intent to charge usury the courts will look through the form to the substance 
of the transaction and hold the contract usurious no matter how the transaction 
may be veiled or disguised. Mitchell v. Napier, 22 Tex. 120; Wellfare v. Realty 
Trust Co., Tex. Civ. App. 85 S.W. 2d 1067; National Bond & Mortgage Corpora- 
tion v. Mahanay, 124 Tex. 544, 80 S.W. 2d 947; Temple Trust Co. v. Sewell, 133 
Tex. 417, 126 S.W. 2d 943. 


“There is evidence that Ware required Paxton to take such credit insurance as a 
prerequisite to the loans made in connection therewith and that Paxton was given 
no option in the selection of the insurance company which issued the policies. 
Ware was an agent for the company in which the insurance was placed and was. 
permitted to keep and did keep approximately 84% or 85% of the premiums on 
such policies. Under such circumstances the court did not err in finding and in 
holding the charges made by Ware for such insurance to be improper and usurious: 
interest charges. Rodriguez v. R. P. Youngberg, Finance, Ltd., Tex. Civ. App., 241 
S.W. 2d 815; State v. Bankers Finance Corporation, 2 Terry 566, 41 Del. 566, 26 
A. 2d 220.” (Emphasis supplied) 


Turning to another jurisdiction, it is found that a Georgia court has had 
occasion, in two very recent criminal cases, to discuss the use of credit life and 
disability insurance as a security device in small loan transactions. Georgia has 
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a small-loan law, on the basis of which the prosecutions were instituted, but the 
approving view of reasonable and bona fide security requirements of this nature 
announced by the court is based upon the common law view announced by the 
same court in an earlier insurance company loan-insurance security case wherein 
no small-loan law considerations were present (Sledd v. Pilot Life Ins. Co., 52 
Ga. App. 326, 183 S.E. 199 (1935) ). 

Peebles v. State, 87 Ga. App. 649, 75 S.E. 2d 35 (Ct. of App. of Ga., Divn. 
2, Feb. 20, 1953) was an appeal by a partner in a small loan business in Sa- 
vannah from a conviction for usury based on violation of the Georgia small- 
loan act. The loan transactions in issue were seven consecutive weekly loans of 
$20 on which defendant had charged and received $3 each week as combined 
interest and insurance premiums for credit life, health and accident, and hos- 
pitalization expense coverages under a master group policy issued by Piedmont 
Life Insurance Company of Atlanta to the lender firm. The vice of the arrange- 
ment lay in the collection, in connection with each weekly loan, of a premium 
on the health and accident policy applicable to coverage for an entire month, 
and the further collection weekly of a 25-cent policy-writing fee (as a part of the 
$3 weekly charge) authorized by the insuring company for the writing of such 
monthly coverage. 


The appellate court affirmed the conviction, concluding that— 

“Under the facts of this case, the policy of insurance was not a straightforward trans- 
action, as in the Sledd case, supra, but was a contrivance to obtain and reserve 
additional sums for the use of the money equally as obnoxious as the salary-buying 
transactions condemned in” (two other Georgia cases). (75 S.E. 2d at p. 39) 


However, in the course of the opinion, the court gave recognition to the 
validity of reasonable insurance security requirements, noting the well-estab- 
lished exception hereinabove noted (75 S.E. 2d at p. 38): 

“That a lender may by contract with a borrower obtain insurance to protect the 
former from loss to the extent of the loan, and charge the cost of procuring such 
snsurance to the borrower, and that such cost cannot be counted as a charge for 
the money loaned, is well settled in this State. See Sledd v. Pilot Life Ins. Co., 52 
Ga. App. 326, 183 S.E. 199. However, where the evidence authorizes the finding 
that the purported insurance policy fails to constitute a contract of insurance, or 
where the charges for procuring it are not actually such in good faith, but on the 
other hand such charges, or a substantial part thereof, are actually reserved as in- 
terest for the use of the money loaned, and the purported contract of insurance or a 

thereof constitutes only a contrivance or device for the reservation of interest 

‘or the use of the money loaned, then such insurance policy, or the part thereof 

found to be such a contrivance or device, will be held and construed to be interest 
reserved for the use of the money loaned.” (Emphasis supplied) 

Again, in Tribble v. State, 89 Ga. App. 593, 80 S.E. 2d 711 (Ct. of App. of 
Ga., Divn. 2, Jan. 8, 1954), the same court, in sustaining a conviction for usury, 
had the following to say respecting the credit insurance aspects of the case: 

“This State has consistently recognized that a lender may demand collateral security, 
that a life insurance policy may be collateral security, and that such a policy, when 
assigned in good faith, does not render the transaction usurious merely because of 
the fact that it is taken out with the lender which is itself an insurance company 
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but where it does not appear that the premium charge was excessive or that the 
borrower was compelled as a condition precedent to the loan to make a ‘tie-in’ pur- 
chase of the insurance with the company advancing the loan. Sledd v. Pilot Life In- 
surance Co., 52 Ga. App. 326, 183 S.E. 199; Exchange Bank of Macon v. Loh, 104 
Ga. 446, 31 S.E. 459, 44 LR.A. 372; Peebles v. State, 87 Ga. App. 649, 75 S.E. 
2d 35. . . . “The practice of requiring a ‘tie-in’ sale of insurance or some other 
commodity which the borrower does not need or desire as a condition precedent 
to a loan has frequently been held usurious in other states. See Carter v. Life In- 
surance Co. of Virginia, 122 N.C. 338(1), 30 S.E. 341; Miller v. Life Insurance 
Co. of Virginia, 118 N.C. 612, 24 SE. 484, 54 Am. St. Rep. 741; In re Graham, 
DC, 22 F. Supp. 233; Davis Loan Co. v. Blanchard, 14 La. App. 671, 129 So. 413, 
130 So. 472; Home Finance Co. v. Padgett, La. App., 54 So. 2d 813, 815; People 
v. Coleman, 337 Mich. 247, 59 N.W. 2d 276; Cockle v. Flack, 93 U.S. 344, 23 L. 
Ed. 949; Missouri, Kansas & Texas Trust Co. v. Krumseig, 172 U.S. 351, 356, 43 
1 Ba. 474, 19 S. Ct. 179; Jernigan v. Loid Rainwater Co., 196 Ark. 251, 117 S.W. 
18. 


“Applying the rule here that the name by which the transaction is called is im- 
material, and that the trier of facts is authorized to determine from all and pertinent 
evidence submitted whether or not the charge alleged is one made in good faith 
for an additional consideration, or whether it is not in good faith but a device to 
sidestep the mandate of the law, the court here might properly consider such facts 
as that the lender, who was agent for an insurance company, required that the in- 
surance be taken out through himself as such agent and with the company desired 
by him; that he received 85% of the premium cost as his commission; that no 
claims were ever made against the insurance company during the entire time he 
was in business; that the fund from which a claim would be paid was a fund be- 
longing to himself rather than to the insurance company; that it was impossible 
for prospective borrowers to obtain a loan from the defendant without taking out 
both life insurance and health and accident insurance in accordance with his terms, 
and that the cost of such insurance was 34% of the face amount of the three-month, 
and 42% of the face amount of the four-month, loans. Although the evidence 
would have been stronger for the State had the facts justified it and had the evi- 
dence shown that the insurance was in excess of a feasible amount that would 
justify a borrower in incurring this expense in order to obtain a loan, this fact, and 
the others herein set out are such as to authorize the finding that this was not a 
good-faith insurance transaction but, on the other hand, was a contrivance or device 
intended to exact usury.” 

A recent case in another jurisdiction approving and upholding a credit life 
insurance security transaction is Mills v. Parrott, 237 S.W. 2d 851 (Ct. of App. 
of Ky., 1951). There, the lender Parrott (d/b/a Kentucky Loan Company) 
brought what amounted to a declaratory judgment action against a borrower 
(Mills) to obtain a judicial construction of the legality of a loan involving credit 
life insurance security under the Kentucky Small Loan Act of 1934. The de- 
fendant borrower’s demurrer to plaintiff's pleading being overruled, he appealed. 


In its opinion of affirmance, the Court of Appeals summarized the factual 
situation as set forth in the petition as follows: Mills had purchased an electric 
stove and owed a balance of $203.85 on the purchase price. He went to the 
plaintiff lender and applied for an installment payment loan to pay off this 
balance. Plaintiff suggested to Mills that, as security for the loan, Mills take 
out a policy of credit life insurance on his life in the amount of the note and for 
the term of the loan, and pledge the same to the plaintiff as security. The ob- 
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taining of such insurance was not made a condition to the making of the loan. 
The lender not being an agent of, or in any way connected with, any insurance 
company (so far as appears from the opinion), he assisted the borrower in 
making his application for credit life insurance which was written by one Lan- 
caster, an authorized agent of The Credit Life Insurance Company of Spring- 
field, Ohio. It was alleged (and admitted by defendant’s demurrer) that the 
lender had no connection whatever with the insurance company; that the in- 
surance agent, Lancaster, had no financial interest in the loan company; that 
the insurance company had no affiliation with or interest in the loan company; 
and that no compensation or rebate passed from either Lancaster or the insurance 
company to the lender, or any of its employees, in connection with the writing 
uf the credit insurance policy. It was stated that written authority was obtained 
from the Kentucky Commissioner of Banking (the proper administrative of- 
ficial) under section 288.090 (the so-called “no other business” section) of the 
Small Loan Act which provides: 

“No licensee shall conduct the business authorized by this chapter in any office, room, 
or place of business in which any other business is solicited or engaged in, or in 
association or conjunction therewith, except upon a written authorization from 
the director of banking. No such authorization shall be granted unless the director 
of banking finds that such operation will not facilitate evasions of this chapter.” 


The borrower signed a note for $225, and three checks were issued by the 
lender aggregating that amount: 1) a check payable jointly to Mills and the 
vendor of the stove for $203.85 which was endorsed by Mills and paid to the 
vendor; 2) a check for $2.25 payable jointly to Mills and Lancaster for the 
premium on the credit life insurance policy (at the customary yearly rate of 
$1.00 for each $100 of loan coverage), which was endorsed by Mills and paid 
to Lancaster; and 3) a check for the remaining $18.90 payable to Mills alone. 

The court’s language approving of the credit life insurance aspect of the 
transaction was (237 S.W. 2d at p. 852): 

"The pledging of life insurance policies as security for loans is a common practice. 
Here it appears the loan company suggested the taking of insurance and assisted 
appellant in making his application, and by agreement with him deducted the 
amount of the premium from the loan made, but they did not directly or indirectly 
receive any part of this premium. The loan company was not connected with the 
insurance company in any capacity or in any way. According to the petition, there 
was no violation of the moibenatit provisions of K-.RS. 288.150. We cannot say 
that the offering of life insurance to secure a small loan is improper, provided there 
4s no violation of K.R.S., Chapter 288.” (the Kentucky Small Loan Act of 1934) 
(Emphasis supplied ) 

The rather recent decision of the Court of Appeals of Louisiana in Home 
Finance Co. v. Padgett, 54 So. 2d 813 (Nov. 2, 1951), in which a charge of a 
$12 life insurance premium in connection with a small loan was held violative 
of section 12 (the so-called “no other charge” sectoin) of the Louisiana small 
loan act, is probably of no present significance. The court and counsel were 
seemingly concerned primarily with other and more vital issues, a commentator 
who has roundly criticized the decision stating that “a search of the record indi- 
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cates that the insurance question was never argued before the court” (Vernon 
article, supra, 29 N.Y.U. Law Review at p. 1111). The only reference made in 
the opinion to insurance was the single sentence: “In the instant case the charge 
of $12.00 to the defendant Padgett for life insurance was a charge not permitted 
under the foregoing Section 12.” (54 So. 2d at p. 817) The mentioned com- 
mentator goes on to say (op. cit. pp. 1111-1112): 


“It is unfortunate, since no argument was heard on the question, that the court felt 
obliged to dismiss the insurance question in the case so summarily. No adminis- 
trator can authorize the sale of an unreasonable amount of insurance at unreasonable 
rates, and under the Padgett case, since the loan was held to be for $274.54, the 
$12 premium was unreasonable. It és significant to note that the Louisiana Legis- 
lature, to clarify the impression left by the decision that possibly a reasonable tie-in 
between insurance and small loans was probibited, codified the regulations of the 
State Banking Commissioner in effect at the time the case arose. (Louisiana Acts 
1952, No. 169) These regulations authorized the sale of credit life imsurance by 
licensed small loan lenders.” (Advisory Memorandum addressed to all small loan 
licensees from the State Bank Commissioner, dated July 28, 1952, referring to 
Bulletin of state banking department dated December 29, 1950—both quoted in 
“Credit Life and Disability Insurance”, Conference on Personal Finance Law (1953) 
at page 44.) (Emphasis supplied) 


C. Recent Miscellaneous Insurance Security Cases 


The case of Smith v. Eason, Ark. ——, 268 S.W. 2d 389 (May 31, 
1954), although not directly. involving a credit insurance issue, contains a very 
recent judicial pronouncement relative to the legality of insurance security in 
the loan field (268 S.W. 2d at p. 390): 


“We have held in many cases that the borrowers (Easons here) may properly con- 
tract to pay the lender over and above the lawful and maximum 10% interest rate 
for certain valid and reasonable charges, paid to a third party, and incurred for the 
borrower's benefit in procuring the loan, such as for ‘an abstract paid to a third 
person, or (2) a title opinion paid a oo. or (3) recording fees paid an official, 
or (4) insurance premiums paid a thir ”, Winston v. Personal Finance Co. 
of Pine Bluff, Inc. 220 Ark 580, 249 S.W. 2d 315, 318, but not where such charges, 
as here, were for the benefit of the lender, Smith.” 


Other recent cases approving the legality of charges for insurance security in 
connection with small loans are: 


A.B.C. Credit, Inc. v. Byrne, 3 Chest. 129 (Pa. Comm. Pl., 1953) (involv- 
ing life insurance premium—Pennsylvania small loan law.) 


Consumers Credit Service v. Craig, 75 A. 2d 525 (D.C. Mun. App., 1950) 
(life insurance in an amount not exceeding the amount of the contract—under 
Maryland small loan law.) 


State v. E. T. Swiney Motors, 240 S.W. 2d 727 (Mo. App., 1951) (automo- 
bile collision insurance premium not “interest”—Missouri small loan act.) 


Underwriters Acceptance Corp. v. Dunkin, 152 Nebr. 550, 41 N.W. 2d 855 
(1950) (automobile insurance for term of loan—Nebraska small loan act. ) 
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CONCLUSION 


Considerable research has failed to disclose any further court decisions in 
this country in the past five or six years dealing with the insurance security de- 
vice, to the end that the cases above cited appear to constitute the body of law 
in this field at the present writing. They seem in accord to the effect that, as a 
matter of common law and in the absence of prohibitory statute, the reasonable 
requirement of insurance security for a loan, where the transaction is entered 
into in good faith and not as a cloak or device in pursuance of a scheme to ac- 
complish a usurious exaction, is perfectly valid and legal. 


WM. H. QUAKENBUSH 
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(Handwriting Expert) 
Office Telephone 3918 LAWRENCE, KANSAS Residence Telephone 2935-M 
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Name 


William Allen 

D. Clifford Allison 
Lyle P. Baker 

Jerry J. Berkley 

Robert H. Bingham 
Vincent L. Bogart 
Ward C. Bray 

Harry E. Brennan 
William Benjamin Buechel 
Melvin Dean Burkhead 
Rodney H. Busey 

Don Buster 


Elwin F. Cabbage 
Paul F. Casey 
Robert L. Chesnut 
William D. Clement 
Weldon W. Clopton 
Albert C. Cooke, II 
Gerald Cooley 

W. J. Dick 

Stan Ditus 

John Dods 

Richard L. Ebersole 
Jean C. Evans 
Richard E. Fay 


Chester I. Lewis, Jr. 
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NEW MEMBERS, 1955 
OF THE BAR ASSOCIATION OF THE STATE OF KANSAS 


Address 


1135 Maine, Lawrence 

3395 Brendan, Topeka 

Apt. 15, Washburn Univ., Topeka 
2308 Vermont, Lawrence 

518 Brotherhood Blidg., Kansas City 
Apt. 92, Washburn Univ., Topeka 
Apt. 81, Washburn Univ., Topeka 
1288 College Ave., Topeka 

613 No. , Wichita 

1139 Tennessee, Lawrence 

1505 Jewell, Topeka 

2408 W. 22, Topeka 

Apt. 54, Washburn Univ., Topeka 
1521 Lincoln, T 

#74 Washburn Univ., Topeka 
28174 Illinois, Topeka 

935 Saline, Topeka 

727 Ann, Kansas City 

1157 Coolidge, Wichita 

1124 Neosho, Emporia 

1416 Tennessee, Lawrence 

1404 Alumni, Lawrence 

Apt. 77, Washburn Univ., Topeka 
220 Berwick, T: 

407 Tyler, T 

1536 Tennessee, Lawrence 

Apt. 84, Washburn Univ., Topeka 
1915 Central Park, Topeka 

1511 Crescent Road, Lawrence 
2113 Wayne, Topeka 

1700 Kentucky, Lawrence 

11th and Missouri, Apt. #7, Lawrence 
1108 Highland Drive, Lawrence 
1420 Crescent Road, Lawrence 
525 So. Millwood, Wichita 

1247 Ohio, Lawrence 

2411 New Jersey, Kansas City 
1251 Topeka Blvd. 

1707 N. 41st Terrace, Kansas City 
1308 Boswell, Topeka 

1135 Ohio, Lawrence 

1301 New Hampshire, Lawrence 
918 W. 4th, Lawrence 

1624 Tennessee, Lawrence 

941 Tennessee, Lawrence 

1140 Louisiana, Apt. 201, Lawrence 
Apt. 78, Washburn Univ., Topeka 
1822 Rumsey, Wichita 





NEW MEMBERS OF THE ASSOCIATION 


Name 
Robert S. Luke 


John McBride 

Jerry J. McCarthy 

Z. Arthur Nevins, Jr. 
Frank C. Norton, Jr. 
Wesley M. Norwood 
William L. Parker, Jr. 
W. B. Pendleton 
Wilbert W. Phalen 
Richard M. Pickler 
Kay Roberts 
William L. Roberts 
Magnus E. Robinson 
Gerald I. Rogers 
Stanley Ralph Roose 
Richard G. Rorsman 
Marion George Russell 
Robert Schaefer 

Ted Schweiter 
Willis A. Shattuck 
Richard D. Shiney 
Don B. Slechta 
Francis L. Smith 
Floyd D. Sorrick, Jr. 
Jerry M. Sorrick 
Charles Sparks 

Carl E. Stallard 
Charles Stewart 


Address 


Burlington, Kansas 

108 Green Hall, Lawrence 
1101 Mississippi, Lawrence 
1730 Washburn, Topeka 
Ellsworth 

1544 Stratford Road, Topeka 
Box #36, Mahaska 

1230 Tennessee, Lawrence 
1628 Grove, Topeka 

2416 W. 25th, Topeka 

711 Buchanan, Topeka 

1225 Kentucky, Lawrence 
1449 Byron, Topeka 

745 Tennessee, Lawrence 
1321 W. 14th, Topeka 

1420 Crescent, Lawrence 
1224 Ohio, Lawrence 

1140 Louisiana, Lawrence 
Stilwell, Kansas 

1423 Ohio, Lawrence 

New England Bldg., Topeka 
2407 W. 21st, Topeka 

649 Everett, Kansas City 

719 Alabama, Lawrence 
1505 Ohio, Lawrence 
Ashland 

1298 College, Topeka 

Apt. 9, Washburn Univ., Topeka 
5022 Rosewood Dr., Mission 
2605 Valley Brook Lane, Topeka 
910 Douthitt St., Topeka 
1505 Ohio, Lawrence 

413 Maine, Lawrence 
Grainfield 

1301 Vermont, Lawrence 
1231 Oread, Lawrence 

615 Alabama, Lawrence 
4503 Francis, Kansas City 
825 Indiana, Lawrence 

944 Rhode Island, Lawrence 
201 Beacon Building, Wichita 
1327 College St., Topeka 
13900 W. 67th, Shawnee 
1420 Ohio, Lawrence 

1301 Louisiana, Lawrence 
1638 Indiana, Lawrence 

824 Arkansas, Lawrence 

400 E. Sth Ave., Caney 

Apt. 28, Washburn Univ., Topeka 
2638 E. Archer, Tulsa, Oklahoma 
1612 College, Topeka 

2132 Potomac Dr., Topeka 
433 Ohio, Lawrence 
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RECENT ADDITIONS TO THE STATE LIBRARY 


American Law Institute. Restatement in 
the courts. 1954 supp. 2 v. AL. I 
publishers, 1954. 

American Law Institute. Committee on 
continuing legal education collabor- 
ating with the American Bar Associa- 
tion: 

Curtis, Charles P. The modern 
prudent investor—how to invest 
trust funds. Dec. 1954. 
Lorry, Wilfred R. A civil action 
—the trial. Jan. 1955. 

Colorado Revised Statutes annotated, 1953. 
6 v. Callaghan, c. 1954. 

Commerce Clearing House, inc. 1955 US. 
Master tax guide. c. 1954. 

Craig, Christopher and Bentley, Derek W., 
Trial of. Ed. by H. Montgomery Hyde. 
(Notable British Trials series) Wm. 
Hodge, 1954. 

Frank, Eli. Coram nobis—common law— 
federal—statutory—with forms. New- 
kirk associates, 1953. 

Franki, Julius F. Texas rules of civil pro- 


McBride, Earl D. Disability evaluation. Sth 


Maine Revised Statutes of 1954, annotated. 
5 v. Michie, c. 1954. 


Montgomery's Federal Taxes. 35th ed, 
edited by Philip Bardes and others. 
Ronald pr., c. 1954. 

National Consumer Finance Association. 
Committee on bankruptcy, law forum. 
Bankruptcy handbook for Consumer 
Finance Company attorneys. 1954. 


Rohrlich, Chester. Organizing corporate 
and other business enterprises. rev. ed. 
Matthew Bender, 1953. 


Schweitzer, Sydney C. Cyclopedia of trial 
practice. 4 v. Baker, Voorhis, 1954. 


Simpson, Laurence P. Handbook of the law 
of  _—, (Hornbook series) West, 
1954. 


Virginia Law Weekly. Self-incrimination— 
a compilation of the original Dicta 
published by the Virginia Law 
Weekly, 1953-54. 

(Books may be borrowed from the Kansas 


State Library for limited periods of 
time and will be mailed upon re- 


cedure. 4v. Vernon, 1955. 


ed., Lippincott, 1953. quest. ) 


LYON COUNTY OPENS NEW LAW LIBRARY 


The newest of county law libraries was opened in Lyon County’s new court- 
house at Emporia during December, 1954. The library is part of the new 
courthouse and is located on the second floor close to the court room, jury room, 
witness room and District Judge’s chambers. The Clerk of the Court, who by 
law serves as librarian, has the office directly across the corridor. 


The main library room is 14 by 30 feet and 9 feet high. The entire south 
wall is glass which provides excellent lighting in addition to the fluorescent 
lighting of the building. There will be ample additional space in the witness 
and jury rooms for a supplementary shelving area when the need arises. Trustees 
for the new library are: District Judge Jay Sullivan, James W. Putnam and 
Samuel Mellinger. 

Although the library is only in its beginning stage, the trustees welcome 
visitors. Other county bar associations contemplating the establishment of a 
library should visit the Emporia library since it affords an excellent example 
of county-provided library quarters. 
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Spring Convention on May 18: 

The City Attorneys’ Association will hold 
its annual spring convention on Wednes- 
day, May 18, at the Baker Hotel, in Hutch- 
inson. President Vic Tegarden will wield 
the gavel. Business will include election of 
officers for the year 1955-56. 


Legislative Committee Meets: 

The Association's Legislative Committee 
met on December 9, in the office of the 
League of Kansas Municipalities. Hutchin- 
son City Attorney Fred C. Littooy presided 
with the following present: Charles Bren- 
neisen, Kansas City; Mitchell Bushey, Iola; 
Gordon Lowry, Valley Falls; Jim Hope and 
Executive Secretary L. W. Chesney, Topeka. 


Wilson Appointed at Meade: 


J. Robert Wilson, newly-elected Meade 
County Attorney, took office as City Attor- 
ney at Meade prior to assuming his many 
county jobs. Wilson succeeds E. Keith 
Beard as City Attorney. Beard resigned after 
he was elected to the Meade School Board. 


Nye Returns to Old Post: 


J. Sidney Nye, a charter member of the 
iation for many years one of its 


most active promoters, has been re-appoint- 
ed as Newton City Attorney. Sid has now 


fully recovered from a long illness. Wel- 
come back Sid! It will be good to see you 
again, but we must add that your son, Ar- 
nold, did mighty well during your absence. 


Sheedy Accepts Two Positions: 


J. R. Sheedy, of Wichita, has recently 
been appointed as City Attorney for both 
EI Paso and Haysville in Sedgwick County. 


Carman Speaks Up in Washington: 


City Attorney Fred Carman, Topeka, 
spent two weeks in Washington, during 
December, appearing before the Federal 
Power Commission on the rate hearings. 


Spiegel Serves Strong City: 


Dale A. Spiegel, Emporia, has been ap- 
pointed City Attorney for Strong City, 
Chase County. Spiegel is also the newly- 
elected Probate Judge of Lyon County. 


Kansans Appointed to National 
Committees: 


Henry B. Curtis, or Attorney of New 
Orleans, the 1955 president of the National 
Institute of Municipal Law Officers, has 
announced the following committee ap- 
pointments: ai City Attorney Fred 
W. Aley, Wichita; city-state relations, City 
Attorney Frederic J. Carman, Topeka; civil 
liberties, City Attorney Frederic J. Carman; 
federal-city relations, City Attorney James 
W. Putnam, Emporia; inter-municipal co- 
operation, City Attorney J. Sidney Nye, 
Newton; municipal bonds, City Attorney 
Charles W. Brenneisen, Jr., Kansas City; 
municipal water problems, City Attorney 
John J. Ziegelmeyer, Kansas City; tort lia- 
ss haga Attorney Lawrence T. Curfman, 
ta. 
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STATE BAR CONVENTION GOLF TOURNAMENT 
MAY 18, 1955 


The Fourth Annual Golf Tournament of the Kansas State Bar Association 
will be held on Wednesday, May 18, 1955, at the Prairie Dunes Country Club 
according to information received from Wendell S. Holmes, convention chair- 
man of the Reno County Bar Association. 

Arthur H. Snyder, 217 East First, Office Courts, Hutchinson, Kansas, is 
chairman of the tournament committee and those attending the convention 
who desire to enter this tournament should contact him by April 15. 


Mr. Snyder requests that each entrant furnish his average score for 18 holes 
(make this honest) so that the handicap may be set and the various flights 
arranged. You should also advise Mr. Snyder whether or not you will need 
transportation to the golf course. 

Prairie Dunes is a private club located approximately four miles northeast 
of Hutchinson. It has a nine hole course which is considered one of the most 
challenging courses in the country and is laid out similarly to the famous St. 
Andrews course in Scotland. Practice overcoming your hooks and slices and 
plan to have an interesting game. The prizes and awards have not been selected 
by the committee but you can rest assured that the committee plans to make 
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them worthwhile and the only expense the entrant will have will be a green 


fee of $1.50. 


The tournament will be conducted by Ross Wilson, the club’s pro, and you 
may be assured that you will enjoy meeting him and participating in the tourna- 


ment. 
Play will commence at 1:00 p.m. 


LAWYERS ARE GOING UNDERGROUND FOR STAG 
LUNCHEON 


The stag luncheon of the 1955 State Bar Convention will be held in The 
Carey Salt Company Mine southeast of Hutchinson, Kansas. Guests will ride 
the mine elevator to the bottom of the mine, a distance of 645 feet beneath the 
surface, and will be served luncheon in one of the big rooms in the mine. 

In addition to seeing some excellent entertainment acts, luncheon guests may 
take a tour of the mine and see salt being mined. 


TENTATIVE PROGRAM OF 73RD MEETING 
Of the Bar Association of the State of Kansas 


Hutchinson, Kansas 


WEDNESDAY, MAY 18, 1955 


10:00 a.m.—City Attorneys—Kansas Room, 
Baker Hotel 
12:00 noon—Executive Council, Luncheon and 
Meeting—Sapphire Room, Baker 
12:00 noon—City Attorneys, Lunch—Topaz 
Room, Baker 
12:30 p.m.—District Judges—Emerald Room, 
Baker 
1:00 p.m.—Men’s Golf Tournament—Prairie 
Dunes Country Club 
1:00 p.m.—Ladies' Preconvention Luncheon 
(Dutch Treat)—Camellia Room, Baker 
2:00 p.m.—County Attorneys—Walnut Room, 
Bisonte 


4:00 p.m.—City Attorneys—Camellia Room, 
Baker 


4:00-7:00 p.m.—Registration Desk open— 
Lobby, Baker 

5:00 p.m.—Court Reporters—Sapphire Room, 
Baker 


5:00 p.m.—SOABS—Ballroom, Baker 
6:00 p.m.—President’s Dinner—Kansas Room, 
er 
6:30 p.m.—District Judges—Emerald Room, 
Baker 
7:00 p.m.—Past Presidents—Topaz Room, 
er 


THURSDAY, MAY 19, 1955 


8:00 a.m.-7 :00 p.m.—Registration Desk open— 
by, Baker 
9:00-11:30 a.m.—General Assembly —Ball- 
foom, 
10:00 am.—Court Reporters—Emerald Room, 
Baker 


12:00 noon—Reporters—Camellia Room, Baker 
12:30 p.m.—Law School Luncheons— 
K. U.—Ballroom, Baker 
Washburn—Walnut Room, Bisonte 
Michigan—Topaz Room, Baker 
Kansas City U.—Sapphire Room, Baker 


2:00 p.m.—Reporters—Emerald Room, 
Baker 
2:30-4:30 p.m.—Section Meeting— 
er ; 


4:30 p.m.—Jr. Bar Conference—Kansas and 
Sapphire Rooms, Baker 


7:00 p.m.—Court Reporters—Emerald Room, 
Baker 


9:00 p.m.—Cabaret Dance, Entertainment— 
Ballroom, Baker : 
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FRIDAY, MAY 20, 1955 
8:00 a.m.-7 :00 p.m.—Registration Desk open 12:30 p.m.—Ladies‘ Luncheon—Ballroom, Baker 
—Lobby, Baker 2:00 p.m.—Court Reporters—Emerald Room, 


9:00-11:30 a.m.—General Assembly—Carey 
Sale Mine : : 
10:00 a.m.—Court Reporters—Emerald Room, os * 330 nee Mecting—Walaut 


12:00 noon—Court Reporters—Camellia Room, § 7:00 p.m.—Court Reporters—Emerald Room, 
Baker Baker 


12:00 noon—Men’s Stag Lunch—Carey Salt 7:00 p.m.—73rd Annual uet— 
Mine Ballroom, Baker—-Judge Id R. Medina 


SATURDAY, MAY 21, 1955 
8:00 a.m.-12:00 noon—Registration Desk open 10:00 a.m.—Court Reporters—Emerald Room, 
ae Reporters—Camellia Room, 


—Lobby, Baker 


9:00 a.m.—Assembly—Walnut Room, 
Bisonte 12:00 noon—Men’s Luncheon—Ballroom, Baker 


ORDER YOUR 


Supreme Court Photograph 


AS REPRODUCED IN THIS JOURNAL 
(See Frontispiece) 


8” by 10” PHOTOGRAPH 
only $1.00 Postpaid 


Apply to 


WOLFE’S CAMERA & PHOTO SHOP 
106 West 8th 
TOPEKA, KANSAS 








THE RAINBOW TROUT vs. THE SILVER KING 


JOE £LO1T0OR 


Address communications to Franklin Cerrick, Third Floor, Statehouse, Topeka, Kansas 


THE RAINBOW TROUT VS. THE SILVER KING 
—An Expression of Judicial Views 


NoTE—by George B. Powers of the Wichita, Kansas, Bar: 


“In the Oklahoma Bar Journal of November 27, 1954, I find an exchange 
of letters between Judge Vaught of Oklahoma and Judge McDermott. I hap- 
pen to know that Judge Vaught was pleased about the fact that it was printed in 
the Oklahoma Bar Journal, and I am sure he would be likewise pleased if it 
were printed in the Kansas Bar Journal. Since Judge McDermott is one of our 
outstanding federal judges, I think it would be of interest to all the Kansas 


lawyers.” 


UNITED STATES CIRCUIT COURT 
OF APPEALS, TENTH CIRCUIT 
TOPEKA, KANSAS 


August 10, 1935 


Honorable Edgar S. Vaught 
Oklahoma City, Oklahoma 


Dear Judge: 

I should like to go to Aransas Pass with 
you and your friends. . . However, the 
district courts of Oklahoma keep us so 
busy cortecting their errors, that I am 
afraid I will not have time. Then again I 
do not care a great deal for the sort of fish- 
ing which impales six feet of fish on the 
end of a clothesline, attached to a windlass. 
I spent a few days with my boy on a ranch 
in Wyoming, and on several mornings I 
separated the milk, and that affords essen- 
tially the same sport as deep sea fishing, 
for you simply turn a crank until the job 
is done. 

Now, when you get a 534 pound Rainbow 
trout on the end of a silk thread, tipped 
with a tiny feather, practically invisible to 
the naked eye, then you have a sport for 
gentlemen. To land a flashing, game, and 


intelligent Rainbow under such conditions, 
requires lightning-like thinking, a cool 
head, a steady nerve, and a sort of an in- 
tuitive genius; a strong back and a weak 
mind is not enough. Of course, deep sea 
fishing is all right for those not equipped 
to pit their wits against trout, but where 
one has the first essential of trout fishing— 
to know more than the trout—there is no 
use in descending to deep sea fishing. A 
work horse has its place in this world, and 
like the deep sea fisherman, must do that 
work in harness; but a thoroughbred always 
chafes under a collar and hames. 


While at Eagle’s Nest, I heard the other 
half of the story which you told about the 
trout you caught while there on a piece of 
red flannel. I understand you put the red 
flannel on a catfish hook, after first put- 
ting a few worms and a frog on the hook, 
then with heavy sinkers, simply dragged 
the hook across the bottom of the lake until 
you struck the hospital and there dragged 
up a few fish which were just next door 
to the morgue. 


I note your remark about your January 
fishing being the greatest you have had in 
years. What sport you have missed during 





266 


the last sixty years. The next time you are 
in Denver you will find two or three places 
where they have trout for sale in an eight 
by ten pool constructed for their comfort; 
fly rods are rented, and you are permitted 
to catch trout out of the pool at so much 
a pound. Try it out, and if you can hook 
a seven inch trout on a fly in one of those 
commercial places, you will never fish with 
a clothesline and a harness again. 

I wish the parties would give the Supreme 
Court a chance to pass upon the question of 
whether the Comptroller can leave a bank 
open and accept deposits, and then when 
it does fail, get the money back on the 
ground that it was insolvent all the time 
and he knew it. 

With best wishes, I am 


Yours sincerely, 
/s/ Geo. T. McDermott. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF OKLAHOMA 


OKLAHOMA CiTy, OKLAHOMA 
August 23, 1935 


Honorable George T. McDermott 

United States Circuit Judge 

Topeka, Kansas 

My dear Judge: 

Your letter of August 10, in which you 
judicially decline my invitation to Aransas 
Pass for a few days of deep sea fishing and 
assign your reasons for your decision, was 
duly received, but holding court every day 
through August has not permitted me to 
take time to answer earlier. 

You admit you could endure my friends 
but make no comment on the desirability 
of associating with the other members of 
the proposed party. 

The principal reason assigned by you, other 
than that you do not want to go, is that you 
are kept busy correcting errors committed 
by the district courts of Oklahoma. A 
worthy cause and a noble undertaking you 
express. How fortunate it would be for 
needy clients with meritorious causes, if 
Circuit Judges would confine their labors 
to the correction of errors instead of dis- 
turbing well settled principles of law. 
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You further advise that, with your son, you 
have been spending some time on a ranch 
in Wyoming and that you varied the 
monotonous labors of a Circuit Judge by 
turning a crank which automatically re- 
sulted in separating the cream from the 
milk. I know of no more —— ex- 
ercise for a Circuit Judge, and if you could 
attach yourself to a threshing crew for a 
few days, you might also witness a mechan- 
ical device which actually separates the 
wheat from the chaff. It is unfortunate, in 
the makeup of judges, that some utilization 
of this mechanism could not be made, so as 
to produce accurate results. 


Your dissertation upon the pleasure which 
results from the landing of a 534 pound 
Rainbow upon a silk thread to which is 
attached a tiny feather (“all of which 
are invisible to the naked eye”), is fully 
appreciated and I confess appeals to the 
highest and best qualities of a gentleman. 
You failed to state, however, whether 
the Rainbow got the feather in his mouth 
and held on until he was finally landed. 
I never tried to land a Rainbow on a 
“silk thread.” I usually use the silk lines 
put out by the sporting goods houses, 
and they are usually strong enough to land 
a hundred pound object in water and 
equally as strong as those used in deep sea 
fishing. There is no which excels fly 
fishing for Reddletir, tax: balan conceded 
this, I suggest that there are other fish 
which provide wonderful sport. 


I hold no brief for the In fact he 
needs no brief; he tries his case in open 
court without even the benefit of counsel. 
There are a few places only where he may 
be found. When he strikes a lure the argu- 
ment starts and, while he has had no ex- 
perience in American courts, he seems well 
versed in their procedure for his first de- 
fense is a physical effort. He starts with a 
dash that makes the reel sing—music which 
lingers long after an empty hook may be 
retrieved—and then, like the Silver King 
he really is, with a leap which often takes 
him ten feet in the air, he describes an arc 
which, with his silvery scales glistening in 
the sunlight, makes an ordinary Rainbow 
look like a New Dealer in the presence of 
a real statesman. 


This leap is followed by others and still 
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others until, slightly exhausted, he attempts 
to depart for distant deeps, with a taut line, 
however, and by careful reeling, he rides 
the crest of the waves, where his beauty is 
exhibited to the best advantage. 
Evidencing a slight relaxation, he permits 
himself to be drawn gradually wah the 
boat and reluctantly brought to gaff. The 
fisherman, almost overcome by anxiety, be- 
holds his prize catch and wonders why he 
spent so many years playing small trout in 
spring 

I do not desire to comment on the Eagle 
Nest controversy. The humility and em- 
barrassment, however, of the New Mexico 
Judge would make him an incompetent 
witness and the general results of that day's 
fishing are amply gratifying to me in the 
face of misleading statements by jealous 
amateurs. 

This is not a petition for rehearing. Your 
answer will be disregarded and you are 
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going to Aransas Pass. We will fix the date 
later and notify you accordingly. 


Respectfully yours, 
/s/ Edgar S, Vaught. 
e#*ee#s# 
UNITED STATES CIRCUIT COURT 
OF APPEALS, TENTH CIRCUIT 
TOPEKA, KANSAS 


August 24, 1935 


Honorable Edgar S. Vaught 

Oklahoma City, Oklahoma 

Dear Judge: 

Your letter is a classic and, unlike district 
judges, I believe in giving both sides a 
hearing. I am therefore sending a copy of 
your letter to Judge Phillips and Mr. Bag- 
ley, to whom I sent a copy of my letter. 

I hope to see you soon. 


Yours sincerely, 
/s/ Geo. T. McDermott. 


NEWS FROM A.B.A. PUBLIIC RELATIONS COMMITTEE 


Dear Editor: 


February 10, 1955 


The Public Relations Committee of the American Bar Association is submitting for 


your consideration, for publication in your Journal, the enclosed article entitled “The 
American Bar Association Plan for Congressional Investigations,” written by Whitney 
North Seymour of the New York bar, who is chairman of the ABA Special Committee on 
Individual Rights as Affected by National Security. 

This is the first of a series of articles which we plan to send you from time to time, 
dealing with a variety of bar activities of current interest to lawyers and written by 
qualified members of the American Bar Association. We hope these articles will serve 
a two-fold purpose: a) to inform lawyers everywhere of important things the organized 
bar is doing and b) to help unify the bar in support of worthy projects benefiting the 
public and the profession. 

We intend, of course, that the articles shall be of such quality and interest as to merit 
publication in your Journal in spite of space limitations with which you doubtless are 
confronted constantly. In that connection we will welcome your comments or suggestions 
as to the subject matter and presentation of these articles. If you wish a glossy photograph 
of Mr. Seymour to accompany this article, we will supply it upon request. 

Thank for your cooperation, and if you publish any or all of the articles I will be 
grateful if you will send a marked copy to the Public Relations Department, American 
Bar Association, 1155 East 60th Street, Chicago 37. 


Sincerely, 
R. P. Tinkham, 
Chairman. 
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THE AMERICAN BAR ASSOCIATION PLAN FOR A 
UNIFORM CODE FOR CONGRESSIONAL INVESTIGATIONS 


By WHITNEY NORTH SEYMOUR 


Of the New York Bar, Chairman of the ABA Special Committee 
on Individual Rights as Affected by National Security 


The new Congress should proceed promptly to set up a code of fair procedure 
to govern its investigating committees. This should be done before they set out 
upon a new round of investigations so that no one can suppose that those who 
favor reform are concerned only with some particular type of investigation. 


The need for such a code has been recognized for years. Many proposals for 
reform have been made by members of Congress, scholars and organizations. 
After its creation in 1952, the Special Committee on Individual Rights as Af- 
fected by National Security of the American Bar Association made a thorough 
study of the entire problem. Careful research was conducted into the history of 
Congressional investigations since the founding of the Republic. All previous 
proposals for reform were examined. 


The Committee concluded that there was vital need for a code of fair pro- 
cedure so that this area of our government, like the rest of it, would be subject 
to the rule of law. Its recommendations were contained in a full report to the 
House of Delegates of the American Bar Association which included, as an 
appendix, interesting references to many past investigations. After full debate, 
the House of Delegates at the Annual Meeting in Chicago in August, 1954, 
recommended to Congress the adoption of a code of fair procedure. 


The power to investigate was recognized to be an essential part of the legis- 
lative function. The Committee’s study established that while most investiga- 
tions had been conducted fairly there have always been some exceptions and the 
process would not be handicapped if all were required to adhere to standards of 
fair play. Such a requirement would not hamper investigations of Communism 
or any other proper subject. Some investigations have been conducted without 
proper procedural safeguards throughout our history; this is not just a product 
of our time or of the natural opposition to subversion. Bankers and businessmen 
were the victims of unfair procedure yesterday; today it may be alleged sub- 
versives and even generals. If nothing is done, it may be publishers, writers or 
doctors tomorrow. This problem is unrelated to any particular committee or 
individual. Support for reform should come from all those who favor fair pro- 
cedure over arbitrary action in any field of government. 


Abuses have not only injured individuals, they have brought the investigative 
process itself into some disrepute. And this has raised questions among our 
friends abroad and has given our enemies a field day in attacking us as hypo- 
critical about freedom. Where simple and wholesome reform would end abuses 
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for all time and increase the prestige of Congress and our country, why should 
it be any longer delayed? 

Space does not permit even an outline of all of the abuses which the Com- 
mittee found in some investigations. They ran all the way from denial of such 
elements of fair play as the right to effective representation of counsel to the 
leaking of information obtained in executive session without committee ap- 
proval. The reputations of some witnesses have been damaged and they have 
been subjected to public contumely just as persons were formerly humiliated by 
being exhibited in the stocks in market squares, without adequate opportunity to 
uncover falsehood or adduce the true facts. 

And beyond mere disregard of fair procedure, the scope of some investiga- 
tions has extended beyond those needed for consideration of possible legislation 
or the execution of existing laws. Some have appeared to have no purpose ex- 
cept public information, as if Congress were delegated the duty of taking the 
place of the church, home and school in supplying general enlightenment. In- 
vestigations have often aroused the public to dangers, and have made great con- 
tributions, but there is grave doubt of the propriety of investigations going 
beyond any possible legislative purpose. 

As to specific recommendations, the American Bar Association has asked 
Congress to adopt a code embodying principles which may be summarized as 
follows: 

1. Basic decisions and control of all investigations should be in the commit- 
tees rather than individual chairmen or members. 

2. Witnesses should have minimum due process protection such as: notice 
of the inquiry’s scope, effective right to counsel, including reasonable oppor- 
tunity to cross-examine subject to committee control against abuse, the right to 
make a statement, get a transcript, and, subject to the desirability of banning 
broadcasts of testimony entirely, the right to refuse to testify over television or 
radio. 

3. Proper safeguards for proceedings at executive sessions. 

4. Rights of third parties, defamed by testimony, to be subpoenaed and tes- 
tify, and if the privilege is refused, to file a statement. 

5. Committee files to be treated as confidential and only used for proper 
committee p t 

6. Each House should set up an ad hoc supervisory committee, consisting in 
the Senate of the Vice President, the majority and minority leaders, and in the 
House, of the Speaker and those leaders, to the end that fair observance of the 
code of procedure might be assured. 


If every lawyer who shares the view of the House of Delegates of the Amer- 
ican Bar Association that unfair investigatory procedure should no longer be 
tolerated by a freedom-loving country, and that investigations will not suffer if 
they are conducted fairly, will pass his view on to his friends in Congress we can 
get this problem behind us for good. And that will be for the good of our 
country. 
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CASE NOTES 


STATES—PUBLIC FUNDS—MORAL OBLIGATION AS A BASIS 
FOR APPROPRIATION 


The legislature of a state, adopting the findings of the court of claims, found that a 
state employee was negligent in his conduct and thereupon declared that a moral obliga- 
tion existed on the part of the state to compensate the petitioner for injuries suffered 
as a result of this negligence. An appropriation was to pay this moral obligation. 
The state auditor refused to pay the petitioner. In refusing to issue a writ of mandamus 
compelling the auditor to pay the petitioner, the supreme court of the state held that a 
moral obligation of the state could only arise out of the conduct of an employee of the 
state if such conduct and been judicially held to constitute negligence in an action for 
damages between private persons. The court went on to say that whether a moral ob- 




















*This section is written by members of the Editorial Board of the University of Kansas Law Review. 
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ligation exists is a judicial question and while a legislative declaration that such a moral 
obligation exists is entitled to respect it is not binding upon the court. The court then 
proceeded to review all the evidence and held there was no negligence upon which the 
moral obligation. State, ex rel, McPherson v. Carter, 30 Wyo. 22, 215 Pac. 477 (1923); 

It is an established principle that public funds may be used only for a public purpose. 

State v. Turner, 111 Kan. 302, 207 Pac. 223 (1922), Veterans of Foreign Wars of US., 

ent of Okla. v. Childers, 197 Okla. 331, 171 P. 2d 618 (1946). It is equally 
well established that the payment of a claim based upon a moral obligation of the state 
is a use of public funds for a public purpose. Munro v. State of New York, 223 N.Y. 
208, 119 N.E. 444 (1918), Fairfield v. Huntington, 23 Ariz. 528, 205 Pac. 814 (1922). 
The principal questions which arise in connection with such an appropriation are: (1) 
what constitutes a moral obligation, and (2) who has the primary duty of determining 
when such an obligation exists? 

It is difficult to define with absolute accuracy just what is included in the term, “moral 
or equitable obligation.” A moral obligation has been defined as one which would be 
recognized by men with a keen sense of honor and with a real desire to act fairly and 
equitably without compulsion of law. Ausable Chsm Co. v. State, 226 N.Y. 326, 194 
N.E. 843 (1935). A payment to the widow of an employee of the state who was killed 
while at work, the refunding of money collected by the state under a void tax law, the 
payment of a claim based upon the negligence of an employee of the state, and the pay- 
ment of a bonus to veterans of military service have been held to be based upon a valid 
moral obligation. State, ex rel, McPherson v. Carter, 30 Wyo. 22, 215 Pac. 477 (1923); 
In Re Heinemann’s Will, 201 Wis. 484, 230 N.W. 698 (1930); State v. Sims, 79 S.E. 
2d 277 (W. Va. 1953); State v. Clausen, 113 Wash. 570, 194 Pac. 793 (1921). In all 
the cases where an appropriation of state funds has been upheld upon the grounds of a 
moral obligation the state has received some benefit as a state, or the claimant has suf- 
fered some direct injury under circumstances where in fairness the state might be asked 
to respond and where something more than a mere gratuity was involved. Fairfield v. 
Huntington, supra. 

The more serious question is whether the legislative or judicial branch of the govern- 
ment has the primary duty of determining when a moral obligation exists. Is the court 
to abide by the decision of the legislature unless it is clearly erroneous or is the court to 
weigh all the evidence and substitute its judgment for that of the legislature? This ques- 
tion was answered by the Supreme Court of Illinois in People v. Barnett, 370 Ill. 464, 
19 N.E. 2d 340 (1939), a case concerning the validity of a statute allowing the wife of 
a deceased legislator to collect the pay he would have received had he lived, by saying 
that the determination of what is a public purpose was primarily for the legislature and 
that judicial interference with the decision of the legislature was not warranted unless 
there had been a clear abuse of its power. 

The Supreme Court of Kansas in a case concerning the validity of a statute paying the 
expenses of an employee of the state incurred in service to the state, expresses the same 
view as the Illinois court. The Kansas court said that within the constitutional limitations 
the control and disbursement of the funds of the state are subject to the will of the leg- 
islature, unrestrained by interference from the executive or the judiciary. The court went 
on to say that it was enough to uphold the statute that the claim had been presented to 
the legislature, that the legislative committee and the legislature had considered the claim, 
found it reasonable and proper, and —— by some moral claim to the state’s justice, 
and had regularly and lawfully ordained that it be paid. Hicks v. Davis, 97 Kan. 312, 
154 Pac. 1030) (1916). The Supreme Court of West Virginia in the principal case seems 
to take the other side when it says that the question is primarily a judicial one and there- 
fore the legislative determination while entitled to respect is in no way binding upon 
the court. 

It is submitted that the Supreme Court of West Virginia in the principal case is placing 
an unwarranted restriction upon the legislature. The question before the court is the 
constitutionality of a statute. Has the legislature exceeded its jurisdiction under the state 
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constitution? There would seem to be no reason why the court should more closely 
poopie famines Pha 8 a ge eR erp amar 
other type of statute passed by the legislature. Therefore, it would seem that this type 
case simply called for the application of the well known principle of constitutional law 
that if there are jurisdictional facts upon which the legislature could have based its 
action then the court must abide by its decision. Missouri, Kansas & Texas Railroad Co. 
v. Mays, 194 U.S. 267 (1903). 
DONALD C. TINKER, JR. 


RAILROADS—STATUTORY DUTY TO FENCE—LIABILITY FOR 
LIVESTOCK 


The plaintiff's cow died after eating Johnson grass on the defendant railroad’s right 
of way. The plaintiff alleged that death was due to the defendant's negligence in failing 
to maintain an effective fence between the plaintiff's pasture and the defendant's right 
of way. By statute Oklahoma requires a railroad to fence the right of way; failure to do 
such renders the railroad liable for all livestock killed. Okla. Stat. tit. 66, §§ 141, 144 
(1951). Held for the defendant. The statute imposes liability upon a railroad company 
for injury to cattle for failure to build and maintain fences only when injury resulted 
from the operation of trains and rolling stock of the railroad. Kansas, Oklahoma and 
Gulf Ry. Co. v. Kensey, 266 P.2d 617, (Okla. 1954). 


At common law railroads were not required to fence their tracks against animals. 
Missouri, O.&G. Ry. Co. v. Brown, 46 Okla. 735, 148 Pac. 1040 (1915); and unless 
negligent, were not liable for injuries to animals. Bethji v. Houston and Texas Central 
Ry., 26 Tex. 604 (1863). The common law rule has been changed by statute in the 
majority of states. See Kan. GS. 1949, 66-295. These statutes impose upon railroads 
absolute liability for injury to animals, unless the track area is sufficiently enclosed. 


Fencing statutes have been construed in two ways: one view holds that an actual col- 
lision is necessary in order that there may be recovery, Kurn v. Immal, 184 Okla. 571, 
89 P.2d 308 (1939); Jones v. Nashville and K. Ry., 104 Tenn. 119 56 S.W. 852 (1900). 
This view is based on the idea that the legislative intent is for the safety of public travel 
by keeping animals off the track. Union Traction Co. v. Anderson, 146 Tenn. 476, 242 
S.W. 876 (1922); Brown v. Missouri K. and I. Ry. Co. of Texas, 95 Tex. 558, 69 S.W. 
178 (1902). A second view notes that there may be recovery even though there was 
no actual collision; it is enough that the lack of a fence was a contributing cause to the 
injury. Liston v. Central Iowa Ry., 70 Iowa 714, 29 N.W. 445 (1886); Middough and 
Chicago and N.W. Ry., 114 Neb. 438, 208 N.W. 139 (1926). 


The Kansas view is contra to the principal case and holds that no actual collision is 
necessary to impose liability on the railroad. The Kansas court has ruled that it is enough 
to sustain an action if the injury occurs in any manner where a fence would have pre- 
vented the accident. The Missouri Pacific Ry. Co. v. I. M. Gill, 49 Kan. 441, 30 Pac. 
414 (1889); The Leroy and Western Ry. Co. v. Ross and Parker, 40 Kan. 598, 20 Pac. 
197 (1887); A.T.& Santa Fe R.R. v. Jackson Jones, 20 Kan. 327 (1877). 

Kansas will impose liability in cases in which the resulting injury naturally and on 
imately arises from the failure to fence, but whenever the question of an adequate fence 
has no relation to the injury the statute does not apply. Stanley v. Atchison, Topeka and 
Santa Fe Ry. Co., 88 Kan. 84, 127 Pac. 620 (1912); The Chicago, Kansas and Nebraska 
Ry. Co. v. George W. Holtz, 47 Kan. 627, 28 Pac. 695 (1889). 

Because the injury in the principal case was caused by a lack of fencing, Kansas courts, 
under the interpretation of prior cases in point, would have granted the plaintiff re- 
covery against the railroad. 

JOHN STITEs. 
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COMMENTS 


IMPLIED WARRANTIES IN SALES* 
By T. R. SEWELL, 3L 


The purpose of this article is twofold. First, an attempt is made to assemble 
and analyze the leading Kansas cases on implied warranties in sales of personal 
property, and, second, to compare the results of that analysis with the Uniform 
Sales Act. It is hoped that the resulting article will increase the Kansas legal 
profession’s insight into the law of implied warranties as applied in this state, 
and by comparing that law with the pertinent sections of the Uniform Sales Act 
help to provide a basis for determining the advisability of enacting in Kansas 


®This comment was submitted in compliance with requirements for obtaining the degree Juris Doctor. 
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that Act or the Uniform Commercial Code, which in the area of implied war- 
ranties is in substantial conformity with the Uniform Sales Act. 

The term warranty as used in the law of sales includes express warranties 
and implied warranties. Express warranties are those which are based upon the 
language of the parties.’ An implied warranty is an obligation imposed by law 
upon the seller which is not expressed in words.” It is with the latter type of 
warranty that this article exclusively deals. Two major problem areas in the 
law of implied warranties, disclaimer of warranty and remedies for breach of 
warranty, are not dealt with herein except as they might incidentally arise. 

Actions on warranties arose before the action of special assumpsit, and the 
latter action was partially based upon the law of warranty.’ The action on a 
warranty originally sounded in tort, being regarded as an action in deceit, and 
it was not until the eighteenth century that there was a reported decision of an 
action on warranty brought in assumpsit.‘ 

We should not lose sight of the fact that this action originally sounded in 
tort. Many of the incidents of the law of warranty are still tinged with tort law. 
This is especially noticeable in that damages for breach of warranty are not 
limited to the value of the goods sold, but in a proper case include all conse- 
quential damages resulting from the defective goods.’ 

There was neither an implied warranty of title,° nor an implied warranty of 
quality’ in the early common law. It was not until the early part of the nine- 
teenth century that an implied warranty of quality was imposed upon the seller.® 


IMPLIED WARRANTIES OF TITLE 


Section 13 of the Uniform Sales Act provides: 

“(Implied Warranties of Title.) In a contract to sell or a sale, unless a contrary 
intention appears, there is— 

(1) An implied warranty on the part of the seller that in case of a sale he has 
a right to sell the goods, and that in case of a contract to sell he will have a right 
to sell goods at the time when the property is to pass; 

(2) An implied warranty that the buyer shall have and enjoy quiet possession 
of the goods as against any lawful claims existing at the time of the sale; 

(3) An implied warranty that the goods shall be free at the time of the sale from 
any charge or encumbrance in favor of any third person, not declared or known to 
the buyer before or at the time when the contract or sale is made. 

(4) This section shall not, however, be held to render liable a sheriff, auctioneer, 
mortgagee, or other person professing to sell by virtue of authority in fact or law, 
goods in which a third person has a legal or equitable interest.” 


THE LAw IN KANSAS 


As stated in Paulsen v. Hall? the rule followed in Kansas is that a sale of 
personal property in the seller’s possession for a fair price implies an affirma- 


j, Wilton Gales Sec. 194 (Rev. ed.). 
1 Williston Sales Sec. 195 (Rev. ed.). 
Vold Sales Sec. 157 (3931) 
1 Williston Sales Sec. 217 tig & 
j, Waiwe Sales Sec. 228 (Rev. ed.) 
39 Kan. 365, 18 Pac. 225 (1888). 
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tion by the seller that the property is his own, and implies also a warranty of 
title by him. 

However, there is no warranty of title where it is shown by the facts and 
circumstances of the sale that the seller did not intend to assert complete owner- 
ship in himself, but only to transfer such interest as he might hold in the prop- 
erty sold.’® 

This result would seem to be the same as that reached by Sec. 13 of the 
Uniform Sales Act wherein it is stated that the section applies ““. . . unless a 
contrary intention appears.” By Sec. 13-4 there is set out specific situations 
where the facts and circumstances of the sale are such that the seller will not 
be considered to have warranted his title. 


According to the rule as stated in Paulsen v. Hall’! there is a requirement 
of a fair price before there is an implied warranty of title. This is dictum and 
apparently has not been passed upon directly. It would seem that the absence 
of a fair price should not necessarily preclude the operation of the warranty, 
but, rather, be strong evidence that the seller intended to transfer only such 
interest in the property as he owned. 

The fact that the buyer knows that the conditions under which his seller 
acquired the property are such that the seller might not have good title does 
not necessarily preclude the warranty from taking effect. In Paulsen v. Hall’? 
the seller had acquired title to the property under a judicial sale. The former 
owner later successfully asserted his right to the property against the buyer on 
the basis that the judicial sale did not take place in the township where the 
property was seized. 


In the course of its opinion, the court stated: 

“Ie seems that (the buyer) knew how (the seller) had obtained the animal, and the 
facts and circumstances upon which his title was based; but this does not necessarily 
show the vendor was not selling as owner, or that he was intending to transfer his 
own interest, or that the purchaser was to take the risk title.”13 

There is the further question whether the dictum that the seller must be in 
possession of the goods sold is a requisite to the warranty. The question has 
not been presented to the Kansas court insofar as the writer has been able to 
discover. The general trend outside Kansas is that the distinction between an 
implied warranty of title where the seller is in possession and where he is not 
has been disapproved.'* It is to be noted that Sec. 13 of the Uniform Sales Act 
omits any requirement that the seller be in possession in order for the section 
to apply. 

In Kansas the implied warranty of title, in conformity with other jurisdic- 
tions,!> is not restricted to chattels, but includes choses in action, and has been 
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applied to bonds.'® It has also been applied to the sale and assignment of an oil 
and gas lease under terms and conditions containing a covenant that the as- 
signor is the owner of the lease.'’ Oil and gas leases in this connection are 
treated as chattels real, having more the attributes of personal than real prop- 
erty. 
There is also the question as to when the cause of action arises upon breach 
of the implied warranty of title. It is to be noted that under Sec. 13 of the 
Uniform Sales Act there is an implied warranty that the seller has good title 
at the time of the sale which is breached immediately upon passage of the gen- 
eral property interest to the buyer. In addition there are implied warranties that 
the goods are free from encumbrances and that the buyer shall enjoy quiet 
possession of the goods which are not breached until the buyer has suffered 
injury as a result of the seller’s incomplete or defective title. This question was 
directly presented to the Kansas court in Guarantee Title and Trust Co. v. Viola 
State Bank.’? In that case the cashier of the seller-bank had forged the indorse- 
ment on certain bonds which were transferred to the plaintiff. The plaintiff in 
turn transferred the bonds, which passed through the hands of various parties 
until they were surrendered to the United States Government. The Government 
detected the forgeries and brought an action against its immediate transferor. 
Each transferee of the bonds notified its transferor to appear and defend. The 
defendant bank failed to do so, and the plaintiff brought an action for breach 
of implied warranty of title against the bank. The defense was asserted that the 
cause of action accrued immediately upon the transfer of the bonds to the plain- 
tiff, and this transfer having taken place more than three years prior to the 
commencement of the action, it was now barred. The court held that the action 
was not barred by the statute of limitations as the cause of action did not arise 
until the plaintiff had suffered damage as a result of the defendant's faulty title. 
“It was asserted by way of dictum, however, that had the plaintiff, instead of 
immediately transferring the bonds to a third party, retained possession of them, 
it could, upon discovery of its transferor’s defective title and though no injury 
had as yet been sustained, have tendered the bonds to the bank and recovered 
substantial damages,”° and, also by way of dictum, that even after transfer of 
the bonds to a third party, plaintiff could have recovered nominal damages 
upon discovery of the defective title, though it had suffered no damage.”! It 
would appear that if this dicta is followed Kansas would attain the same result 
as Sec. 13 of the Uniform Sales Act in that there would be both an implied 
warranty of title, breached immediately upon transfer of ownership of the 
property, and an implied warranty of quiet enjoyment, not breached until a 
superior claim to the property is asserted. 


16. Guarantee Title and Trust Co. v. Viola Scate Bank, 124 Kan. 776, 262 Pac. 1037 (1928). 

17. v. Four Hundred Oil Co., 119 Kan. 788, 241 Pac. 467 (1925), Wood v. Scewart, 158 Kan. 729, 
150 P. 2d 331 (1944). 

18. Id. 

19. 124 Kan. 776, 262 Pac. 1037, (1928). 

20. Id. at 778, 262 Pac. 1037, 1038. 

21. Id 
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IMPLIED WARRANTY IN SALE BY DESCRIPTION 


Section 14 of the Uniform Sales Act provides: 
“(Implied Warranty in Sale by Description.) Where there is a contract to sell 
or a sale of goods by description, there is an implied warranty that the goods shall 
with the description and if the contract or sale be by sample, as well as 
a. it is not sufficient that the bulk of the goods corresponds with the 
an 


goods do not also correspond with the description.” 

This implied warranty simply means that if descriptive words are employed 
by the parties as a part either of a contract to sell or a sale of goods, the goods 
furnished by the seller in satisfaction of the contract must correspond with the 
description. It is perhaps advisable at this point to compare this implied war- 
ranty in a sale by description to that contained in Sec. 15-2 of the Uniform Sales 
Act. The purport of this latter warranty is that in a sale by description, from a 
dealer who deals in goods of that description, there is an implied warranty that 
the goods shall be of merchantable quality. It can be seen, therefore, that under 
the Uniform Sales Act, even though the goods furnished by the seller cor- 
respond to the description employed by the parties so that there is no breach 
of Sec. 14, the seller will be held to the further duty of furnishing goods of 
merchantable quality. The implied warranty contained in Sec. 15-2 will be 
treated later in more detail. 


It should be noted that the warranty contained in Sec. 14 is more in the 
nature of an express warranty, as it is based upon the language of the parties.” 
The case decisions, however, treat this warranty as being : an implied one, and 
the Uniform Sales Act has maintained this nomenclature.”? 


THE LAW IN KANSAS 


Kansas has in numerous instances held that in a sale of goods by description 
there is an implied warranty that the goods delivered shall correspond to the 
description. The following examples will perhaps be helpful. 


Where the contract was for the sale of “one five ton Holt tractor,” the buyer 
was allowed to show that the tractor delivered was not a Holt tractor, and was 
allowed to rescind the sale.”4 

Where the buyer purchased propane gas for his heating plant and the gas 
delivered contained water, evidence was allowed to show that propane gas does 
not normally contain water, and that consequently it was not propane gas that 
was delivered. The goods furnished by the seller therefore did not correspond 
to the description, and the buyer was allowed to recover damages.”° 


In a sale calling for “No. 1 Cypress laths,” where part of the laths delivered 
were not cypress, and part of those that were cypress were not of No. 1 quality, 
there was a breach of an implied warranty that the goods delivered would cor- 
respond to the description of those sold.”° 


"2 1 Williston Sales Sec. 223 (Rev. ed.). 


25. Ia 

4. Zi Allis-Chalmers Mfg. Co., 145 Kan. 652, 66 P. 24 387 (1937). 
5 poo ea ae eee 1930). 
26. Johnston v. Lanter, 87 Kan. 32.133 Co. 199 J (1912). . ~— 536) 
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Where the contract was for the sale of an “18 x 36 h.p. Standard” tractor, 
and the tractor would not develop 18 x 36 horsepower, it was held that there 
was a breach of the warranty that the goods would correspond to the descrip- 
tion. 

However, where the deviation in the goods delivered from the description 
of those contracted for is patent and obvious at the time of the delivery, and 
the buyer, instead of rejecting the goods at that time, accepts and uses them, 
causing them to be damaged, the right to complain that the warranty has been 
breached is lost.”® 


The distinction which we shall see in implied warranties of quality where the 
seller is a manufacturer and where he is a mere dealer in the goods is not main- 
tained in this implied warranty and it is imposed upon dealers as well as manu- 
facturers.”? 

Sec. 14 also includes the situation where the sale is made by sample. A sale 
by “. . . sample is equivalent to a description in express terms of the article 
used as a sample.”>° The Kansas Supreme Court has held that in a sale by sam- 
ple, if the goods delivered do not conform to the sample, the buyer may return 
the goods, rescinding the contract, or may retain them, bringing an action for 
damages.?! 

It is to be noted that under Sec. 14, if the sale be both by sample and descrip- 
tive words, the goods delivered must correspond to both the sample and the 
descriptive words. The Kansas court apparently has not been presented with 
this problem, but the Massachusetts case of Gould v. Stein®* will perhaps be 
helpful as an example. In that case the purchase was of “second quality” rubber 
“as per samples.” This rubber furnished corresponded to the sample, but was 
of third quality, not second. It was held that the seller had not satisfied the con- 
tract by merely furnishing goods that corresponded to the sample, but was also 
under duty to furnish rubber that answered the description. 


IMPLIED WARRANTIES OF QUALITY 


Section 15 of the Uniform Sales Act provides: 


“(Implied Warranties of Quality.) Subject to the provisions of this act and of 
any statute in that behalf, there is no implied warranty or condition as to the quality 
or fitness for any particular purpose of goods supplied under a contract to sell or a 
sale, except as follows: 

(1) Where the buyer, expressly or by implication, makes known to the seller the 
particular purpose for which the goods are required, and it appears that the buyer 
relies on the seller's skill or judgment (whether he be the grower or manufacturer 
or not), there is an implied warranty that the goods shall be reasonably fit for such 
purpose. 

(2) Where the goods are bought by description from a seller who deals in goods 


. The Oliver Farm Equipment Co. v. Rich, 134 Kan. 23, 4 P. 2d 465 (1931). 
Peab Supely Focniease Co. v. Steel Fixture Mfg. Co., 125 Kan. 278, 264 Pac. 27 (1928). 
i Supply Co., 169 Kan. 188, 217 P. 2d 906 (1950). 





Am. St. Rep. 455 (1889). 
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of that description (whether he be the grower or manufacturer or not), there is an 
implied warranty that the goods shall be of merchantable quality. 

(3) If the buyer has examined the goods, there is no implied warranty as re- 
gards defects which such examination ought to have revealed. 

(4) In the case of a contract to sell or a sale of a specified article under its patent 
or other trade name, there is no implied warranty as to its fitness for any particular 


purpose. 
(5) An implied warranty or condition as to the quality or fitness for a particular 


purpose may be annexed by the usage of trade. 
(6) An express warranty or condition does not negative a warranty or condition 
implied under this act unless inconsistent therewith.” 

The implied warranty contained in Sec. 15-1 must be considered in connec- 
tion with Sec. 15-4. It would appear that under Sec. 15-1 there are two require- 
ments before an implied warranty of fitness for a particular purpose will be 
applied. First, the buyer must make known to the seller the particular purpose 
for which he wants the goods. Second, the buyer must rely upon the seller's 
skill or judgment in selecting the goods. Sec. 15-4, in excluding an implied 
warranty of fitness for a particular purpose where there is a sale of a specified 
article under its patent or other trade name, is merely an application of the rule 
that where such a purchase is made, the buyer is not relying on the seller’s skill 
or judgment.? 

It is to be noted that, though Sec. 15-1 is not applicable because the goods 
are purchased under their patent or trade name, or because of other facts indi- 
cating no reliance upon the seller’s skill or judgment, Sec. 15-2 may nevertheless 


be imposed, requiring the seller to furnish goods of merchantable quality, since 
this latter section makes no requirement of reliance as a prerequisite to the 
warranty. 


THE LAW IN KANSAS 


A. Where the Seller is a Manufacturer 


In two early Kansas cases the following rules were asserted as to implied 
warranties of fitness for a particular purpose where the seller is a manufacturer. 
In Craver v. Hornberg™* it was held that where goods are purchased from a seller 
who is the manufacturer of the goods, for a specific and understood purpose, 
there is an implied warranty that when such goods are constructed they shall 
be reasonably fit for such purpose. In Lukens v. Freuind?’ it was held that where 
goods are ordered from a manufacturer, not to be especially made for the buyer, 
but, rather as specific and completed articles, there is no implied warranty of 
fitness for a particular purpose. The basis for not holding the manufacturer to 
an implied warranty of fitness for a particular purpose where there is the pur- 
chase of a specific and completed article, not especially made for the buyer, 
would seem to be that in such a case there is no reliance on the seller. 


It has been noted that under the Uniform Sales Act, where an article is 


33. 1 Willston Sales Sec. 236a (Rev. ed.). 
34. 26 Kan. 94 (1881). 
35. 27 Kan. 664, 41 AR 429 (1882). 
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bought under its patent or other trade name, there is no implied warranty of 
fitness for a particular purpose. In such a case the buyer is assumed not to be 
relying upon the seller’s skill or judgment. Precluding the warranty where there 
is a sale of a specific and completed article would seem to be on the same basis.*® 
Where, as in the Lukens case, the articles not especially manufactured for the 
buyer, but is an article made by the manufacturer as a stock in trade for who- 
ever might wish to buy, the goods are generally in existence at the time of the 
sale and available for the buyer’s examination. Therefore, in such a case the 
buyer can be assumed to be relying on his own judgment and not upon the 
seller’s. 


Also, where gods are to be manufactured especially for the buyer, and are not 
specific and completed goods, the contract is an executory one, or a contract to 
sell rather than a sale of goods. The goods not being presently before the par- 
ties, it can be assumed that the parties did not intend that any goods would 
satisfy the contract, but only goods that are reasonably fit for the buyer’s pur- 
pose. However, where the goods are specific and completed, and are available 
for examination by the buyer, any imposition of an implied warranty would 
be independently imposed by law rather than bieng the inferred intent of the 
parties.?” 

The case of The American Tank Co. v. The Revert Oil Co,?® is a classic 
example of where an implied warranty of fitness for the buyer’s purpose will be 
imposed. The buyer, an oi! company, entered into a contract with the seller, a 
manufacturer of oil tanks, to build such a tank. The buyer indicated to the seller 
that he desired the tank for the purpose of storing oil. When completed the 
tank would not contain oil, but allowed it to escape, causing damage to the 
buyer’s property. The seller was held liable to the buyer for breach of an im- 
plied warranty that the tank would be reasonably fit for the buyer’s purpose. 
Here, there was no specific and completed article, but one which was to be 
especially manufactured for the buyer. There is no problem of independently 
imposing the warranty by law. The tank not being in existence at the time the 
contract was made, it could be inferred that the parties contemplated only goods 
that were reasonably fit for the buyer’s purpose. In short, there is nothing to 
negate the appearance that the buyer relied upon the seller's skill or judgment.?? 


An excellent illustration of where the implied warranty of fitness for the 
buyer’s purpose will not be imposed may be found in the case of Diebold Safe 
and Lock Co. v. Huston.*° A “No. 4 fire-proof safe” was ordered from the 
manufacturer, the buyer making known to the seller that the purpose for which 
the safe was desired was to protect his papers against fire. The papers were 
destroyed by fire while in the safe. No implied warranty of fitness for the buyer's 
purpose was imposed upon the seller. Here, there was clearly a specific and 
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completed article that was purchased. Indeed, it was purchased under its patent 
or trade name. There was consequently no reliance upon the seller and no 
warranty of fitness for a particular purpose.*! 


Another case, Bowser v. Bathurst,*? would seem to indicate a relaxation of 
the rule asserted in the Lukens case as to what facts will show reliance on the 
part of the buyer. A gasoline retailer purchased a gasoline pump from the seller, 
indicating that he desired a pump that would measure gasoline as it was being 
sold to the buyer’s customers. The pump when delivered would not accurately 
measure the gasoline. The seller was held to have breached an implied war- 
ranty that the pump would be fit for the buyer’s purpose. The court stated in 
its opinion that there was nothing to indicate whether or not the pump had 
been manufactured for the buyer.** Therefore, as far as the facts show, the 
pump may have been completed, and not especially made for the buyer. The 
court emphasized, however, that the purchase was made simply by the buyer’s 
indicating to the seller the purpose for which the article was desired. Thus, the 
buyer was relying on the seller’s skill or judgment to furnish goods that were 
reasonably fit for his purpose. The case, therefore, would seem to be a recogni- 
tion by the court that reliance on the seller is the real basis for applying an 
implied warranty of fitness for the buyer’s purpose, and the fact that the article 
is completed, and not manufactured especially for the seller, will not preclude 
the warranty. 


As has been noted before, by the terms of Sec. 15-2 of the Uniform Sales Act 
even though goods are bought by description there is an implied warranty that 
the goods shall be merchantable, and there is no requirement of reliance before 
this warranty will be imposed. 


It should perhaps be pointed out that Sec. 15-2 applies where the purchase is 
from “a seller who deals in goods of that description.” This would seem to make 
this section inapplicable to an occasional seller. 


What constitutes merchantableness is rather vague and difficult to define. 
Professor Vold states: 

“Sometimes it is suggested that it means ‘medium quality’ or ‘fair average quality.’ 
Sometimes it is suggested that it means that with their defects known the goods 
must be ‘fairly salable’ under the description used in the deal. It has been more 
elaborately suggested that the term means that the goods shall be salable upon the 
market in the ordinary course of business and at the average price of such articles, 
having in view the kind of article referred to in the contract.”44 


Kansas follows the rule that where goods are bought by description from a 
seller-manufacturer, there is a warranty of merchantableness, and imposes this 
warranty even thought the goods are specific, completed and described. Thus, 
in Nixa v. Lehmann*’ a manufacturer of canned apples sold a quantity of the 


41. Accord, ee v. gpnaee Co. 83 Kan. 64, 109 Pac. 780 (1910), Illinois Zinc Co. v. Semple, 
123 Kan. 368, JS (1927). 
42. 91 % er 4 (1914). 


, 70 LR.A. 653 (1905). 
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apples to the buyer, a retail dealer in groceries. The sale was by sample and one 
of the cans was opened and examined by the buyer before the purchase was 
made. The apples delivered to the buyer corresponded in all respects with the 
sample, but due to a latent defect in the canning process the apples spoiled in 
a few months and were unfit for sale. The Kansas Supreme Court held that 
there was an implied warranty that the goods were free from latent defects, not 
discoverable upon ordinary examination. 

It would appear that since the goods were sold by sample they were specific 
and completed goods, not especially manufactured for the buyer. There was 
clearly no reliance upon the seller since the goods were actually examined by 
the buyer. Thus, even though a warranty of fitness for the buyer’s purpose would 
be precluded on the basis of no reliance, the seller was, nevertheless, held to the 
duty of furnishing goods free from latent defects, hence merchantable goods. 


To the same effect is the case of Kaull v. Blacker*® in which a vendor of flour 
to bakeries purchased a quantity of “Gold Drop 95 per-cent flour” from the 
manufacturer. The flour delivered would not make bread. Here, there was 
clearly a purchase of a specific and completed article. The purchase was by the 
trade name of the product. But flour which will not make bread is not mer- 
chantable, and the seller was held to have breached his duty to supply flour that 
would make bread. 


B. Where the Seller is a Dealer 


Where goods are purchased from a dealer and known, described and ascer- 
tained goods are not ordered, but rather the goods are purchased by indicating 
to the dealer-seller the particular purpose for which the goods are desired, there 
is an implied warranty that the goods shall be reasonably fit for such purpose. 
Thus, in Shaw v. Smith*’ a farmer ordered flax seed from a dealer. The dealer 
did not presently have flax seed in stock, but it was later procured and delivered 
to the buyer. By the terms of the contract the dealer-seller was to purchase the 
crop when it was grown. When the flax seed failed to produce, the dealer was 
held liable for damages for breach of an implied warranty that the seed was 
reasonably fit to grow a crop. The purchase was not of a known, described and 
ascertained article, and there were facts that would justify the conclusion that 
the seller knew the buyer’s purpose in purchasing the goods. Therefore, the war- 
ranty was imposed. 

To the same effect is Stegman v. Offerly Coop. Grain and Supply Co.** where 
there was a sale of wheat seed. The seller knew that the buyer intended to plant 
it in the spring, but the seller delivered winter wheat. The seed failing to pro- 
duce a crop, it was held that there was a breach of implied warranty of fitness 


for the buyer’s purpose. 
However, where a known, described and ascertained product is purchased 
46. 107 Kan. $78, 193 Pac. 182 (1920). 


47. 45 Kan. 334, 2 yy ane 11 L.R.A. 681 (1891). 
48. 151 Kan. 655 (1940 
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from a dealer, there is no implied warranty either that it shall be fit for the 
buyer’s purpose or that it shall be merchantable. Thus, in Ehrsam v. Brown*? a 
mill operator purchased “Wolf gyrators” from the defendant, a dealer in mill 
machinery. The machines were shipped directly from the manufacturer to the 
buyer, and upon delivery proved defective in that they were made of unseasoned 
lumber. The seller-dealer knew the particular purpose for which the machines 
were bought and they would not fulfill that purpose. It was held that: 

“Where a known, described and specified article is sold by a dealer under a contract 
to be executed by delivery of the specified article, which is actually supplied to 
the buyer, there is no implied warranty that it shall answer the particular purpose 
intended by the buyer, although such purpose is communicated to the dealer be- 
forehand.”>° 

The court also held that there is no implied warranty against latent defects 
of which the dealer had no knowledge. 

Obviously, the reason why no implied warranty of fitness for the buyer's 
purpose was imposed, is our old friend, lack of reliance. It is submitted, however, 
that the mere fact that the goods ordered are known, described and specified 
goods does not necessarily preclude reliance upon the seller’s skill and judgment. 
To illustrate this point hypotheticals based upon the facts of this case will be 
helpful. 

Suppose that the buyer approached the seller-dealer, making known to him 
that a machine was needed in his mill and describing the work that he wished 
the machine to perform. The seller then recommended the “Wolf gyrator,” and 
a sale of a “Wolf gyrator” was then entered into. Clearly in such a case there 
would be no lack of reliance upon the seller simply because a “Wolf gyrator,” 
a known, described and specified article, was the subject of the contract. On 
the other hand, if the buyer had gone to the seller and placed an order for a 
“Wolf gyrator,” basing his decision to purchase this known, described and 
ascertained machine upon information acquired elsewhere, there would be no 
reliance upon the seller. 


The court makes no such distinction in the Ehrsam case. Indeed, the jury in 
answering special questions found that the seller was familiar with the con- 
struction of the “Wolf gyrator” and that the buyer had relied upon the seller’s 
representations as to their fitness for use in the mill.*! It would seem that the 
purchase of a known, described and specified article should merely be a fact 
bearing upon the question of reliance, and should not be conclusive in itself. 


Some of the jurisdictions under the Uniform Sales Act, when applying Sec. 
15-4, which states that there is no implied warranty of fitness for the buyer’s 
purpose where there is a sale of an article under its patent or other trade name, 
fail to consider the above distinction and exclude the warranty in such a case 


(1907). 
. a! Pac. at Syllabus 1, p. 179. 
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The Ehrsam case would appear to be in conformity with the Uniform Sales 
Act and other Kansas cases insofar as it does not impose a warranty of suitability 
for the buyer’s purpose in the sale of a known, described and ascertained article. 
But insofar as the case holds that there is no warranty against latent defects it 
would seem to be inconsistent with the Kansas cases holding 4 manufacturer to 
an implied warranty against latent defects and Sec. 15-2 of the Uniform Sales 
Act, holding the seller to a warranty of merchantableness even though a de- 
scribed article be purchased. 


The court in the Ehrsam case, quoting from 15 A & E Encycl. of L. 1236, 
states the rule that “Where the vendor is not the manufacturer, and the pur- 
chaser knows the fact, the former is not responsible for the latent defects in the 
absence of proof of an express warranty or fraud and deceit upon the part of 
the seller.”*? The basis for this rule is that: 

“In ordinary sales the buyer has an opportunity of inspecting the article sold, and 
the seller not being the maker, and therefore having no special or technical know]- 
pander of the mode in which it was made, the parties stand upon grounds of sub- 

. But when the seller is the maker or manufacturer of the thing 

sold, per prey apd presumption is that he understood the process of its manufacture, and 

etn ag of any latent defects caused by. such process, and against which 
le diligence might have guarded.”>4 

Another Kansas case, The Burgner-Bowman Lumber Co. v. The McCord- 
Kistler Mercantile Co.,*° would at first appear to be a relaxation of the stringent 
tule in the Ehrsam case as to a warranty against latent defects when the seller 
is a dealer. The buyer, a contractor, purchased “Portland cement” from a dealer 
in cement, indicating that the purpose was for making cement floors. The 
cement delivered cracked and disintegrated and was unfit for that purpose. The 
court allowed the buyer to recover on an implied warranty of quality. The court 
distinguished the Burgner-Bowman case from the Ehrsam case in that the ce- 
ment ordered was not a known, described and specified article as no particular 
brand of Portland cement was ordered. Portland cement was found not to be 
a brand of cement made by any one manufacturer, but was a type of cement 
produced by several manufacturers, its distinguishing characteristic being that 
it met certain standard requirements of a testing society. However, as has been 
indicated before, the basis for not applying a warranty of suitability for a par- 
ticular purpose, where the article is one that is known, described and specified, is 
that there is no reliance on the seller. In this case there was clearly no reliance. 
Though the purpose was indicated to the seller, it appears to be merely incidental 
to the conversation. The buyer testified that he did not ask the seller if Portland 
cement was proper material for the work, and the seller “did not recommend 
anything. I told him.”** 


It would therefore appear that the warranty applied would be one against 
latent defects or of merchantableness, and therefore be a departure from the 


3. 7s Kan. ot 222, 94 Foe. ot 06. 
4. Nixa v. Lehmann, 70 Kan. 664, 
5. 114 Kan. 10, 216 Pac. 815, 35 A ra 
6. Id. st 13, 216 Pac. at 816, 35 ALR. at 2 


79 Pac. 141, 142. 
Y: 2 (1923). 
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rule announced in the Ehrsam case that there is no such implied warranty in 
the case of a dealer. Judge Dawson based his dissent in the Burgner-Bowman 
case upon that point. 

However, the case may be easily explained in the light of the following 
language by the court: 

“, .. the article purchased was Portland cement; the thing delivered was not Port- 
land cement, because it did not possess the well-known qualities and characteristics 
which Portland cement always possesses.”>7 

It would seem therefore that the implied warranty breached was that the 
goods ordered by description did not correspond to the description, which has 
been discussed above. This warranty is more in the nature of an express war- 
ranty, since it is based upon the language of the parties, and dealers as well as 
manufacturers are bound by it. 


This interpretation of the Burgner-Bowman case would especially appear to 
be justified in the light of the subsequent case of Oil Well Supply Co. v. Hop- 
per®® where a known, described and specified article was purchased. The goods 
delivered answered the description, but were defective to a point that under 
any definition of merchantableness the goods would fail to satisfy the test. The 
buyer in that case purchased “National Seamless pipe” from a dealer in oil well 
casing. The pipe was leaky and would not hold water out. It was held, follow- 
ing Ehrsam v. Brown, supra, that where a known, described and specified article 
is purchased from a dealer there is no implied warranty against latent defects. 


Under Section 15-1 and 15-2 of the Uniform Sales Act there is no problem 
involved where the seller is a mere dealer, as both sections apply whether the 
seller be “the grower or manufacturer or not.” 


Kansas case decisions would appear therefore to be in substantial harmony 
with Sec. 15 of the Uniform Sales Act, except that the latter applies a warranty 
of merchantableness though the seller be a mere dealer, while the Kansas Court 
seems unwilling to do so. 


THE FOOD CASES 


Where there is a sale of food for immediate human consumption, and due to 
some defect in the food, personal injury or sickness results to the consumer, the 
courts are much more liberal in their application of implied warranties of 
quality than in the sale of other goods. It is for this reason that this problem is 
being treated separately. 


Under the Uniform Sales Act a vendor of food for human consumption may 
be held responsible for furnishing food that causes injury or sickness either 
under Sec. 15-1 or Sec. 15-2. From our previous discussion we have seen that 
in order for Sec. 15-1 to be applied there must be reliance upon the seller’s 
skill or judgment. We have also seen that Sec. 15-4 limits the operation of Sec. 


$7. Id. at 15, 216 Pac. at 817. 35 A.LR. at 246. 
58. 129 Kan. 300, 282 Pac. 701 (1921). 
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15-1 where there is a sale of a specific article under its patent or trade name. 
In the latter case there is assumed to be no reliance. 


However, the fact that there is no reliance upon the seller will not in any 
way limit his obligation to furnish food to consumers which is free from defects, 
In such a case Sec. 15-2 will come into play and accomplish the same result by 
requiring the seller to furnish merchantable goods. It is difficult to imagine a 
situation where merchantable food is purchased and because of some defect in- 
jury or sickness results to the consumer. By its very nature such food would be 
unmerchantable. 


THE LAw IN KANSAS 


The following discussion of Kansas cases should clearly show why a discus- 
sion of implied warranties of quality in sales of food resulting in injury or sick- 
ness should be treated separately from the sale of other goods. First, the cases 
manifest that because known, described, and ascertained articles are purchased, 
implied warranties of quality will not be excluded. Second, there is a complete 
lack of a requirement of privity of contract between the consumer and the party 
who is chosen as defendant in order to hold the latter. 


One who is a manufacturer, an intermediate handler or a retail dealer of food 
for human consumption is, in effect, an insurer that such food will cause no 
harmful effects because of defects therein. The basis for imposing this strict lia- 


bility is public policy.* 


Whereas, a half century ago, our economy was still basically agrarian and 
families by and large produced their own food, a large part of our population 
is now entirely dependent upon others for the food they eat. Food which is 
improperly prepared, processed or is otherwise defective, has been found in the 
general experience of mankind often to result in serious injury, sickness or 
death to consumers thereof. Those who deal in food from the manufacturer 
to the retail dealer are charged with this knowledge. They alone have it within 
their power to safeguard the dependent consumer. By imposing what is in effect 
an insurer’s liability upon handlers of food the public may be assured of the 
most rigid and diligent care on the part of those who produce, prepare and 
process food. 


A chronological study of the Kansas food cases for the last forty years shows 
the court’s awareness of this increasing dependency of the public upon others for 
food, and the consequent development of stricter and more extensive liability 
upon those who deal therein. It will be seen in the following cases that they all 
involve personal injury to the consumer. It is only where personal injury or 
sickness results from defective food that public policy considerations come into 
play and it is for this reason that such cases as Nixa v. Lehmann® and Kaull v. 


59. Graham v. Bottenfield’s Inc., 176 Kan. 68, 74 (1954). 
60. 70 Kan. 664, 79 Pac. 141, 70 LR.A. 653 (1905). 
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Blacker®' have been included elsewhere in this article. The subject matter of 
the sales in those cases was food, but the defects did not result in personal injury 
or sickness. 


In Parks v. The C. C. Yost Pie Co. the buyer purchased a pie from a retail 
dealer, and died of ptomaine poisoning which was traced to eating the pie. 
An action for damages was brought both against the retail dealer from whom 
the pie was purchased and the manufacturer thereof. The case appears to have 
been brought strictly upon a negligence theory, but during the course of its 
opinion the court stated: 

“A manufacturer or dealer who puts food upon the market for sale or for immediate 
consumption does so upon an implied representation that it is wholesome for 
human consumption. Practically he must know it is fit or take the consequences 
if it proves destructive.”6 

The case appears to have been decided upon this latter basis of implied war- 
ranty. 

Here, there was clearly no contractual privity between the manufacturer and 
the purchaser of the pie, but, nevertheless, an implied warranty of quality which 
is essentially “contractual” in nature was imposed upon the manufacturer. 

Subsequent to the above case was that of Challis v. Hartloff.“ There, a 
broker sold flour to a retail dealer who in turn sold it to the plaintiff. The flour 
contained arsenic, causing the plaintiff to become ill. An action was brought 
against the retail dealer and the broker. The manufacturer of the flour had 


been previously made a defendant, but was eliminated from the case because 
the statute of limitations had run against it. It was found also that the statute 
of limitations had run against the broker. However, during the course of its 
opinion the court asserted that the broker— 


. . . made the sale of flour to the retail dealer with the same implied warranty and 
with the full knowled pe and definite understanding that the retailer would in turn 


sell it to the plaintiff, or some other consumer, whereby human life and health 
would be involved by its intended use. He is liable under his implied warranty, not 

only to his dealer but also to the purchaser of the flour from the dealer.”® 
Thus, though it may be considered dictum, the broker being excused upon 
other grounds, it nevertheless indicates the court’s willingness to hold an inter- 
mediate handler of the product. Thus, we again have an imposition of an 
implied warranty of quality on one who had no contractual privity with the 
plaintiff. However, in the Yost case, supra, the party held liable without con- 
tractual privity was the manufacturer of the product. It may be assumed that 
where one is the manufacturer of the product he knows the processes by which 
it was made, and would thus at least have the opportunity of knowing of any 
harmful or deleterious ingredient. However, as far as can be ascertained in the 
Challis case, the broker never had the goods in his possession. Thus, what is 

- 107, Kan, 578, 193 Pac, 182 (1920), 
4 Pac. 202, LRA. 1915C, 179 (1914). 
id Boi, ois Pa, at 203, LRA. 1915C at 181. 
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in effect an insurer's liability in the food cases is extended to one having no 
contractual privity with the plaintiff and who has no possibility of exercising 
preventive measures to protect the consumer.® The Challis case also explicitly 
makes the point that an action upon breach of implied warranty does not de- 
pend upon negligence, and the exercise of due care and contributory negligence 
are not defenses to such an action. 


Again, in Stanfield v. F. W. Woolworth Co.®” we find a further extension 
of the duty to provide wholesome food to that class of persons who prepares and 
serves it to be consumed upon the seller’s premises. The plaintiff, an employee 
of the defendant F. W. Woolworth Co., purchased a ham-salad sandwich at the 
defendant’s lunch counter. Plaintiff suffered food poisoning which was traceable 
to the sandwich. The court recognized the rule followed in many jurisdictions 
that where food is furnished at an eating house, hotel or restaurant, it is more 
in the character of a service or an utterance of the food and not a sale, and that 
consequently negligence must be shown in order to recover.© The Kansas court 
held, however, that the transaction was a sale, and that no negligence need be 
shown. 


However, the court proceeded further and stated that even thought the trans- 
action was not in all of its aspects a sale. the defendant would warrant the whole- 
someness of the food, and quoted 1 Williston on Sales, “A sale is not the only 
transaction in which a warranty may be implied.”© In the light of this language 
and the willingness of the court to extend the implied warranty of quality in 
food cases is it not possible that the court would impose the warranty of whole- 
someness in a situation where there was no consideration for the food and it was 
furnished as a mere gratuitv? Suppose, for example, a manufacturer or dealer 
in food passed out free samples of a product. It would seem possible that The 
Kansas Supreme Court would imply a warranty of wholesomeness even though 
there was clearly no contract involved in the transaction. 


Two years after the Stanfield case, supra, we again find the court extending 
liability in the food cases. In Swengel v. The F.&E. Wholesale Grocery Co.” the 
plaintiff’s husband purchased five cans of sauerkraut juice from a retail dealer. 
Plaintiff opened four of the cans and seeing that the lids were corroded did not 
drink from these cans. The fifth can appeared all right, and the plaintiff drank 
about half of the contents of this can when she noticed particles floating in it. 
The plaintiff became ill and brought an action against the wholesaler alone. 
Recovery was granted. 


As was noted in the case of Challis v. Hartloff, supra, the court indicated by 
way of dictum that a wholesaler would be held to an implied warranty of quality 
even though there was no privity between the wholesaler and the plaintiff. In 


66. For a discussion of the liabilicy of wholesalers in the food cases, see 7 JBK 183. 
67. 143 Kan. 117, 53 P. 2d 878 (1936). 

68. Id. at 118, 119, 53 P. 2d at 879. 

69. Sec. 242b (2d. ed.). 

70. 147 Kan. 555, 77 P. 2d 930 (1938). 
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the present case the problem was squarely presented and the court neatly dis- 
patched it by saying: 

“Where articles of food for human consumption are manufactured or packed by a 
manufacturer or packer and by a series of transactions reach a retail dealer who 
sells to the consumer, the manufacturer or packer, each intermediate dealer, and 
the retail seller impliedly warrant that such articles of food are wholesome and 
fit for immediate human consumption.”7! 

Here, also, the lack of necessity of privity of warranty was expanded in a 
direction opposite to that which imposes liability on intermediate handlers and 
manufacturers. The plaintiff who was made ill by the sauerkraut juice was not 
the purchaser. This point seems to have been brought to the attention of the 
court,’? but it was not deemed of sufficient importance for discussion. 


It would thus appear that one who consumes food, though not the purchaser 
thereof, and having no privity of contract with anyone connected with the 
product, nevertheless is still protected by a warranty that the food is wholesome. 


The point was also presented to the court in the Swengel case that the product 
was in a sealed container and that consequently the defendant wholesaler was 
in no better position to examine or inspect the contents than was the plaintiff. 
The court recognized a line of decisions which will not impose a warranty upon 
the seller in such a case,’? but, indicating again that the nature of the liability 
in the food cases is in effect that of an insurer, it was considered no defense to 
the action. 


Clearly distinguishing the food cases from those of the purchase of other 
articles, the court, upon being presented with the fact that the article was pur- 
chased by calling for a particular brand, stated: 

“We think that a merchant, in displaying articles of food for sale, impliedly war- 
rants that each and all of the articles are fit, whether of well known or little known 
brands, or whether packaged or not, and that the fact the purchaser chooses one or 
the other should not relieve the dealer. And if the dealer is liable, under the cir- 
cumstances instant in this case, so are the intermediate handlers.”74 

Whereas, the expansion of liability which has been manifested so far, has been 
that of including practically every conceivable party who might take part in 
providing food for the consumer within the operation of an implied warranty 
of quality, the past two years has seen an expansion in another direction. 


The Kansas court would now appear to be willing to include food containers 
and, indeed, products which are not food within the operation of an implied, 
warranty, and attach to these categories the peculiar incidents of the food cases. 


In Nichols v. Nold”® a bottle of Pepsi-Cola exploded after purchase and the 
plaintiff was severely cut. An action was brought against the retail dealer, the 
distributor and the manufacturer. The action was brought both upon res spsa 
loquttar, and wpon breach of an implied warranty that the article was fit for 
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one in implied warranty, and it was held that it could be. It appears, however, 
that it was brought to the attention of the court that prior case decisions implying 
human consumption and that it was so manufactured, bottled, handled, and sold 
as not to be inherently or imminently dangerous. The court’s opinion was pri- 
marily devoted to the question whether an action in tort could be joined with 
a warranty of quality involved situations where the food itself was unwhole- 
some.’ The court does not directly answer the question. It would seem, however, 
that the case, by its mere failure to discuss the point, would represent a tacit in- 
dication that an implied warranty of quality would be extended to defective con- 
tainers. In the subsequent case of Graham v. Bottenfield’s Inc.’’ in discussing 
the Nichols case the court stated by way of dictum that the above intepretation 
is correct. 

The expansion of the doctrine of the food cases to those situations where the 
article sold is not food is illustrated by the case of Graham v. Bottenfield’s Inc.” 
There the plaintiff had an application of “Miss Clairol” dye at a beauty parlor. 
The preparation caused injury to her scalp and hair. The wholesaler was held 
to have impliedly warranted that the product was suited and fit for the purpose 
for which it was sold. The basis of public policy holding those who supply food 
for consumption to an implied warranty of quality is thus extended to cases where 
a preparation is supplied, which is to be applied to the person, and results in 
injury to the person. 


’ CONCLUSION 


It is believed that the foregoing discussion of Kansas case decisions and the 
pertinent sections of the Uniform Sales Act manifests that they are in substan- 
tial harmony. In only one area, the implied warranty of merchantableness 
where the seller is a dealer, does there appear to be a deviation. It is submitted 
that in this conflict the Uniform Sales Act is better adapted to modern business 
conditions. During the period since the Kansas Supreme Court asserted that 
there is no implied warranty against latent defects where the seller is a mere 
dealer, there has been a tremendous expansion in the types and qualities of goods 
offered to the public. This expansion has been largely in goods of a highly 
technical nature, such as electrical appliances and automobiles, concerning 
which the public in general has little knowledge upon which to base a selection. 
The vast preponderance of such goods are not purchased from the manufacturer 
but from retail dealers. It would seem to be in conformity with the general trend 
toward the abandonment of the doctrine of caveat emptor to require dealers 
to furnish goods of merchantable qulaity. Is it too great a burden to require 
dealers to furnish goods “that with their defects known are ‘fairly salable’ 


979 


It is submitted, considering the substantial conformity of the Kansas law of 
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implied warranties with the Uniform Sales Act and the belief that where there 
is conflict the Uniform Sales Act has the better of the argument, that at leasy 
in the area of implied warranties it would be salutary to Kansas to adopt the 
Act. This would especially appear to be true in the light of the fact that more 
than two-thirds of our states plus Alaska, the District of Columbia and Hawaii 
have adopted the Act. Indeed, one state, Pennsylvania, is presently operating 
under the more comprehensive Uniform Commercial Code. 


Article 2, which is the Sales Article of the Uniform Commercial Code, has 
attempted certain changes in the Uniform Sales Act. For example, the warranty 
contained in Sec. 14 of the Uniform Sales Act concerning sales by description 
and sample, which is treated therein as an implied warranty, has been properly 
reclassified under the Uniform Commercial Code as an express warranty.®° The 
warranty of merchantability contained in Sec. 15-2 of the Uniform Sales Act 
has been broadened by the Uniform Commercial Code to include a definition 
of merchantability.*' The serving of food or drink to be consumed upon the 
premises is explicitly stated to be a sale*? so that the problem which has been 
discussed above as to whether an implied warranty of quality will be applied 
in that situation is obviated. 

In short, Kansas finds itself in this position: While a Uniform Sales Act has 
been in existence for nearly fifty years, its defects during that time being dis- 
covered, and now remedied by the Uniform Commercial Code, and this Code 
already being adopted by one state, Kansas is still basing its sales law upon case 
decisions. 


CASE NOTES 


CONFLICT OF LAWS—VALIDITY OF MARRIAGE CONTRACTED 
IN ANOTHER STATE WITHIN TIME PROHIBITED AFTER 
DIVORCE IN STATE OF DOMICILE 


In Peters v. Peters, 177 Kan. 100, —— P. 2nd. ——, The Supreme Court of Kansas 
held that a marriage contracted in Missouri within six months after a divorce in Kansas 
was void for the purposes of the wife’s claim for compensation under the Workmen's 
Compensation Act. The statute (G. S. 1949 44-508 (j)) provides that compensation 
shall be paid only to the “legal widow.” 

The salient facts were as follows: H, now deceased, was divorced from his first wife, 
in Kansas, and before the expiration of the six months period provided by G. S. 1949, 
60-1512, journeyed to Missouri and married his second wife. The couple returned to 
Kansas and lished a home. Within the six months period, and after the marriage 
to the second wife, H was killed while in the course of his employment. In a hearing for 
an award, the commissioner awarded compensation to the second wife as the “legal 
widow.” Dependent children of the first wife appealed to the district court urging that 











292 The JOURNAL 


the second wife was not the “legal widow,” as required by the statute. The district court 
reversed the commissioner on the above question, the Supreme Court affirmed. 


The Supreme Court declared that the intent of the legislature in amending the statute 
in 1927 to include the word “legal”, was to make certain that the determination of the 
validity of any marriage called into question under the Workmen’s Compensation Act 
should be according to the laws of Kansas and not the law of the place where the 
marriage might have been entered into. 


The Court stated at page 107: 

“We are convinced that by so doing (addition of the word “legal”) it is only logical to con- 
clude it meant the words “legal widow” as then and now used in our Workmen's Com . 
tion Act to have reference to a woman who, on the date of the death of her hi » was 
married to him by a marital contract recognized as valid under the laws of the state of Kansas.” 

The Court reached a most interesting result in interpreting the addition of the word 
“legal” to the statute in question. It was able to hold the marriage in question invalid on 
the basis of legislative intent while expressly denying that it was deciding the effect of 
the prohibitory statute on marriages entered into out of state in cases where the Work- 
men’s Compensation Act was not involved. The Court said at page 108: 

“The conclusions heretofore announced, based on legislative intent as to the import to be given 
to the term ‘legal widow’ as used in the Workmen's Compensation Act of this State, not only 
Femi ta gery oer ty to Plaga gf Pees sf 

or fmine other in in rier res 
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It is a general rule, subject to well recognized exceptions, that a marriage, valid where 
entered into, is valid everywhere. Goodrich, Conflict of Laws, § 116, Restatement of the 
Conflict of Laws, §§ 121, 131, and 132; Story, Conflict of Laws: § 113 et seq. 

The holdings of the cases specifically dealing with a prohibition against remarriage 
within a certain time after divorce in a domicilary state are divided. The majority rule 
is illustrated by Van Voorhis v. Brintall, 86 N-Y. 18 and In Re Crane, 170 Mich. 651, 
136 N.W. 587. See also Griswold v. Griswold, 23 Colo. App. 365, 129 Pac. 560. The 
foregoing cases hold that the particular prohibition im y the divorcing state does 
not affect the validity of a marriage contracted in another state. The grounds for the 
decisions are: (1) Either the statute in question is penal, and can have no extraterritorial 
effect; or (2) the prohibition in question is not such a declaration of public policy of 
the state of domicile as to forbid the forum of the state of domicile from recognizing and 
giving effect to a marriage contracted in another state, although the marriage would 
have been invalid if contracted in the state of domicile. The minority rule holds that 
the particular prohibition in question does invalidate a marriage contracted out of the 
state of domicile. A case illustrating the minority view is Lanham v. Lanham, 136 Wis. 
360, 117 N.W. 787. This difference of views is, however, more apparent than real. In 
Griswold v. Griswold, supra, the court recognized that the decision of Lanham v. Lanham, 
supra, rested on a declaration that the marriage offended the public policy of the State 
of Wisconsin and for that reason was invalid, whereas the decisions standing with the 
majority hold that the prohibition in question does not represent such strong public 
policy as will prevent the state of domicile from recognizing the marriage. In the final 
analysis, the question would seem to turn on the internal public policy of the state of the 
domicile. The states are divided into majority and minority, but simply for convenience 
and not from any real difference in the ultimate test applied. It cannot be doubted that 
the public policy of Kansas is to be decided by the legislature and courts of Kansas, and 
while respect will be given to the reasoning of. other state courts, public policy of Kansas 
must be declared by Kansas. 

The rationale of the above cases is well illustrated by Section 132 of the Restatement 
of Conflict of Laws, reading as follows: 

“A iage which is agai icile of either p the i 
onan ef the law of the ogee pe we tarot renga Cyt te neal Ooaee. 
where in the following cases: . . .” 
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Then follows, polygamous marriages, incestous marriages and miscegenous marriages. 
Comment b. under section 132 states that the enumeration above is not intended to be 
exclusive and “. . . If the marriage offends a strong public policy of the domicile in 
any other respect, such marriage will be invalid everywhere.” 


It is believed that the Kansas court in the present decision has indicated that it will 
view 60-1512 as a pronouncement of a strong public policy sufficient to deny validity 
to a marriage contracted in another state, though valid where entered into. Also, if the 
logic of the Restatement is correct, the fears expressed in the brief for appellants’ that 
the parties will be in the embarrassing position of being married in Kansas City, Mis- 
souri, and not married, with all the legal implications, in Kansas City, Kansas, are ground- 
less. Theoretically the marriage would be invalid everywhere, including the state of 
celebration. Restatement of the Conflict of Laws, Section 132, comment (b). 51 A.LR. 


1412. 

The above proposition would not necessarily place decisions such as King v. Klemp, 
26 N.J. Misc. 140, 57 A. 2nd 530, out of harmony. The holding of the court in King v. 
Klemp that the Kansas prohibition against remarriage has no extraterritorial effect, nec- 
essarily carries with it the implication that the parties were no longer domiciled in Kansas 
at the time of the subsequent marriage. 

The present case is capable of being distinguished from a case arising outside the 
Workmen’s Compensation Act on the narrow grounds of legislative intent. When and 
if the validity of the same type of marriage is called into question in a case arising out- 
side the Act, the court will be faced with deciding whether or not section 60-1512, and 
the public policy underlying it, does evidence such strong public policy as to prevent the 
court from recognizing the validity of a marriage contracted against its terms, no matter 
where contracted. 

It is submitted that “public policy” and its relative weight, legislatively declared for a 
Workmen's Compensation case, should be highly persuasive on the Court in a case not 
under the Workmen’s Compensation Act. 

NICHOLAS KLEIN, 3L 


INSURANCE — CONDITIONS SUBSEQUENT — FORFEITURE FOR 
BREACH OF CONDITIONAL SALE VOIDING CLAUSE 


In an action to recover on a fire, collision, and upset policy covering plaintiff's auto- 
mobile where plaintiff had delivered the automobile to a third party, Bessette, under an 
agreement that neither was to use the vehicle, but that Bessette was to buy insured’s equity 
and become purchaser upon the finance company’s acceptance of him as mortgagor, the 
trial court sustained a demurrer to plaintiff's evidence. Upon repeal, the court held, three 
judges dissenting, that the transaction was a “conditional sale” within an exclusion clause 
in the policy and that the insurer was not liable for a loss occurring during Bessette’s non- 
authorized use. Brown v. Tri-State Insurance Co., 177 Kan. 7, 274 P. 2d 769 (1954). 


Though the court in this case dealt privately in terms of the elements of a conditional 
sale, it should be noted that some questions of insurance law were evidently assumed by 
the court in its decision. It is a familiar rule that policies may be voided where a con- 
dition subsequent is breached (Koenke v. lowa Home Mutual Casualty Co., 175 Kan. 
473 (1953), 264 P. 2d 472) if the terms are clear. Smith v. Mutual Benefit Health & 
Acc. Ass’n., 175 Kan. 68 (1953), 258 P. 2d 993; Knouse v. Equitable Life Ins. Co., 163 
Kan. 213 (1947), 181 P. 2d 310. But the insurer, as drafter of the instrument, has the 
duty of making its terms clear and unambiguous (Smith v. Mutual Benefit Health and 
Acc. Ass’n., supra; Knouse v. Equitable Life Ins. Co., supra), thus bearing the burden 
of strongest construction against it, as the chooser of words. Baker v. Continental Ins. 
Co., 155 Kan. 26, 28 (1942), 122 P. 2d 757; School District v. North River Ins. Co., 150 


Kan. 894 (1939), 96 P. 2d 610. 
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Where the terms of the policy are contested, as in the present case, the court will 
apply a rule of construction of taking terms in their ordinary, popular sense (Saul v. Saint 
Paul-Mercury Indemnity Co., 173 Kan. 679 (1952), 250 P. 2d 819) in an attempt to 
enforce the intention of the parties. Smith v. Mutual Benefit Health and Acc. Ass'n, 
supra; Tate v. Stanolind Oil and Gas Co., 172 Kan. 351 (1952), 240 P. 2d 465. Though 
it was once said that where words have acquired a definite meaning in the law, such 

ing will be adopted in construing the contract (Youse v. Employers Fire Ins. Co, 
172 Kan. 111 (1951), 238 P. 2d 472), it has also been said that terms of a contract, 
unless ambiguous, are not open to judicial interpretation and must be construed in their 
— sense. Brown v. Metropolitan Life Ins. Co., 166 Kan. 616, 621 (1949), 203 
P. 2d 150. 


In the instant case the fact that the justices disagreed, four to three, on what consti- 
tuted a “conditional sale” permits an inference that that term was less than a paragon of 
clarity. Heretofore the rule has been that where an insurance contract was ambiguous, 
indefinite, obscure, or uncertain, the interpretation given must favor the insured. Bean 
v. Gibbens, 175 Kan. 639, 641 (1954), 265 P. 2d 1023; Saul v. Saint Paul-Mercury 
Indemnity Co., supra; Braly v. Commercial Casualty Ins. Co., 170 Kan. 531 (1951), 227 
P. 2d 571. Perhaps the rule that terms may be ambiguous in one set of facts while not in 
another (Smith v. Mutual Benefit Health and Acc. Ass’n., p. 70, supra) is applicable. 
It is certainly recognized that “ambiguity” means ambiguity to a layman even if not to a 
lawyer. Logan v. Victory Life Ins. Co., 175 Kan. 88, 97 (1953), 259 P. 2d 165. Ie is just 
as certain in the instant case that the insured and insurer arrived at two constructions for 
the term “conditional sale.” Prior to this case Kansas has been committed to the rule that 
where the terms of an insuranse contract are susceptible to more than one construction, 
€.g., the present case where the authorities are at odds on whether delivery of use and 
right to possession are prerequisites for a conditional sale, the construction given must 
favor the insured. Smith v. Mutual Benefit Health and Acc. Ass'n., supra; Knouse v. 
Equitable Life Ins. Co., supra; Goldberg v. Central Surety & Ins. Corp., 145 Kan. 412, 
420 (1937), 65 P. 2d 302. But in the instant case the court apparently felt a desire to 
depart slightly from the old rule that wherever possible, a construction will be given an 
insurance contract which will uphold indemnity rather than defeat it (Bank v. Insurance 
Co., 91 Kan. 18 (1913); Fire Association v. Taylor, 76 Kan. 393 (1907) ) in spite of 
the very early legal doctrine that forfeiture in accident insurance contracts is not favored. 
Insurance Co. v. Milling Co., 69 Kan. 114 (1904). 

ROGER L. DAVIs. 


JURISDICTION IN ACTIONS CONCERNING ASSETS OF 
DECEDENT'S ESTATES 


In re Estate of Weaver, 175 Kan. 284, 262 P. 2d 818, 1953, to bring the ques- 
tion of jurisdiction of actions adding or taking from the assets of a decedent's estate 
to the rule first announced in the case of In re Thompson, 164 Kan. 518, 190 P. 2d 879, 
1948. The Thompson case stated that if the action is one by which the plaintiff desires 
to get something out of an estate, the probate court has jurisdiction; however, if the 
action is brought by an administrator or executor seeking to bring property into the 
assets of the estate, the district court has jurisdiction. This case concerned an action 
brought in district court by the personal representative of a decedent's estate for specific 
performance of a written contract between the decedent and the defendants. The contract 
related to the disposition of real and personal property held in the name of the defendants. 
The action, if successful, would have added to the assets of the estate, and the court held 
that the action was properly brought in district court. The recent case of In re Estate of 
Weaver, supra, would seem to be a strong affirmation of the rule announced in the 
Thompson case. There an executor filed suit in probate court to recover money loaned by 
the decedent to a daughter-in-law, and also land which was bought with money loaned by 
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the deceased. The court, in holding that the district court was the proper forum for the 
action, stated in syllabus 1: 

“Where an executor or administrator of an estate seeks to bring property of some sort 
into the estate, or otherwise realize something of benefit to the estate, the jurisdiction of 
such action is not in the probate court but in the district court or another court of com- 
petent jurisdiction.” 

The Thompson case, supra, summarized the prior cases and classified them as to 
whether they fell into that group attempting to take from the estate or that group at- 
tempting to add to the assets of the estate. The rule in the Weaver case as above stated 
was in accordance with this classification. The court, in cases subsequent to In re Thomp- 
son and prior to the case of In re Estate of Weaver did not use the language of the rule 
and, in fact, often used language which would seem to indicate that the probate court 
was the proper forum in both situations. However, an examination of the cases (both 
those classified in In re Thompson and those subsequent to that case) shows contrary to 
what the language of some cases might indicate, that the distinction is valid. 


In Connell v. Saco Oil Co., 170 Kan. 91, 223 P. 2d 1020, 1950, the administrator 
brought an action in the district court to recover as part of the decedent's estate corporate 
stock transferred from the decedent. The court held this to be an action to increase the 
assets of the estate, and thus under the jurisdiction of the district court. In the recent case 
of Lanning v. Godsberry, 171 Kan. 292, 232 P. 2d 611, 1951, the court held that when 
an administrator learns that certain property belonged to the decedent at his death and 
which was in the hands of another, the administrator has a right to bring the appropriate 
action in district court because the action would add to the estate’s assets. 


In another recent case, In re Estate of Slaven, 177 Kan. 185, 277 P. 2d 580, 1954, the 
administrator placed on the estate's inventory land which was in the possession of 
grantees of deeds given to them by the decedent during his lifetime. The grantees moved 
to strike the land from the inventory. The matter was certified to the district court. The 
Supreme Court held that the purpose of the action was to bring property into the estate 
since it was in the nature of an adjudication of title to real estate, and that the district 
court had jurisdiction. This decision, also, would indicate that an administrator or ex- 
ecutor cannot circumvent the jurisdiction of the district court in actions relating to bring- 
ing in assets by merely placing the disputed property on the estate’s inventory, and then 
charge that the claimant’s motion or action to remove the property from the inventory 
is one to take assets from the estate and, thus, properly before the probate court. It is the 
substance of the action that matters. 


The case of In re Estate of West, 169 Kan. 447, 219 P. 2d 418, 1950, may be dis- 
tinguished on grounds that the action was one to prevent the final settlement of an estate 
which was properly before the probate court. The reason for the objection to final set- 
tlement was that certain property deeded to the decedent was not included in the assets 
of the estate; however, this was not an action to bring the property into the estate but 
merely to delay the settlement of the estate until such property could be brought into 
the estate. The court in this case, as dictum, states on pages 452 et seq.: “Any attempt 
to bring back into an estate lands which had been conveyed by a decedent in his lifetime 
and of which he was not in possession at the date of his death, must be initiated in the 
probate court.” However, the holding of the case did not in any way depend on this state- 
ment for the reasons above stated. In Wright v. Rogers, 167 Kan. 297, 205 P. 2d 1010, 
1949, the decedent deeded property away under circumstances that indicated that the 
deed had been gained by fraud. The decedent’s heirs-at-law brought an action in district 
court to bring the land into the estate though there had been no institution of proceed- 
ings to administrate the estate. The Supreme Court held that the district court had no 
jurisdicion and ordered the action dismissed. At first glance it would appear that the 
court was holding that the district court did not have jurisdiction of an action to bring 
assets into the estate. However, this was not the reason for denying jurisdiction to the 
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district court, the real reason being that no such action could be brought until administra- 
tion proceedings had been initiated. Therefore, the decision in this case would not pre- 
vent the administrator from bringing such a suit in the district court after administration 


proceedings had begun. 


In many of the cases which support the general rule, the alleged contracts were oral 
and concerned an instance where one person agreed to work for another for as long as 
both were living. In return the employer was to bequeath certain property to the em- 
ployee, thus presenting a situation where the probate court would have jurisdiction in 
that the resulting action by the employee constituted a claim against the estate. Usually, 
the employee's suit asked for specific performance of the contract.! Even where the claim 
against the estate arose from the situation created when the decedent and the plaintiff 
executed mutual contractual wills and the decedent changed his prior to his death, for 
which breach the plaintiff sued, the jurisdiction lay with the probate court.? In the case 
of In re Estate of Osborn, 167 Kan. 656, 208 P. 2d 257, 1949, the court held that a dis- 
pute as to the proper interpretation of a postnuptial contract, which appeared to be a re- 
lease by the wife of any claims she might have to the property and fruits of the marriage, 
was under the jurisdiction of the probate court as having the semblance of a claim against 
the estate. In Gebers v. Marquart, 166 Kan. 604, 203 P. 2d 125, 1949, the court held that 
an action by certain heirs to set aside a deed from the decedent to another heir constituted 
a claim against the estate and was thus properly before the probate court. The court's 
holding on the facts is not as clear as its language on page 608: 


“Any claim or demand against a decedent's estate or any portion, thereof, whether de- 
nominated absolute or contingent, legal or equitable, must be filed in the probate court 
as the court of exclusive original jurisdiction except when provision is made in such pro- 
bate code for filing it elsewhere.” 


Also, the probate court has jurisdiction to distribute an estate in accordance with a 
family settlement, which was the basis of the ruling in Down v. Austenfeid, 162 Kan. 
562, 178 P. 2d 201, 1946. In that case the court stated: 


“A district court does not have jurisdiction to compel performance of an alleged family 
settlement agreement if the involved property is part of the assets of an estate which is in 
the process of administration at the time the action is brought.” 


The rule, then, can be stated that except where limited by statutes conferring jurisdic- 
tion exclusively on one court or the other the district court has jurisdiction of those actions 
the object of which is to bring into the estate assets for the benefit of the distributees, 
which action is usually brought by the administrator or the executor, though it may be 
brought by an heir where special facts cause the heir's position to be the same as the 

representative's would be; and the probate court has jurisdiction of those 
actions which amount to a demand against the estate, ie., where the plaintiff is attempt- 
ing to get something from the estate. 


loover, 156 Kan. 31, 
collard, 156 Kan. 843, 137 P. 2d 188, 1943; Rowe v. Childers, 
2. Pennington v. Green, 152 Kan. 739, 107 P. 2d 766, 1940. 


1950. 
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BAR ASSOCIATION ORGANIZATION AND ACTIVITIES, by Glenn R. Win- 
ters, Secretary-Treasurer of the American Judicature Society, Editor of the Journal of 
the American Judicature Society, and Consultant to the Conference of Bar Association 
Presidents. Foreword by Howard L. Barkdull, former President of the American Bar 
Association. Published for the Survey of the Legal Profession and the Conference of 
Bar Association Presidents by the American Judicature Society, Hutchins Hall, Ann 
Arbor, Michigan, $4.00. 

An indispensable handbook for officers of national, state and local bar associations. 


Written at the joint request of the Survey of the Legal Profession and the Conference 
of Bar Association Presidents, this book doubles as a survey report on the activities of 
the organized bar of America and a manual for the guidance of newly-elected bar asso- 
ciation officers and committee workers. 


Fully illustrated with sample forms, charts and other pictorial materials, supplemented 
by extensive footnote references to other published materials on the work of the bar, 
and durably bound in Fabrikoid, Bar Association Organization and Activities belongs in 
every bar association and law library, and on the desk of every national, state and local 
bar association officer and of every lawyer interested in the organized bar. 


Contents: Organization and Government; Membership, Finances and Office Man- 
agement; Meetings and Programs; Bar Association Publications; The Bar and Legal 
Education; Services to Members; Legal Service for All; Ethics, Grievances and Unau- 
thorized Practice; Legislative Activities; Promoting the Administration of Justice; 
American Citizenship; and Public Relations. 

THE SCHOOL SEGREGATION DECISION. A discussion of the United States 
Supreme Court's May 17, 1954, decision and the legality of various plans to meet the 
consequences of the Court's ruling, has just been published by the Institute of Gov- 
ernment of the University of North Carolina, Chapel Hill, N. C. Price. $2.00 per copy. 


The book, written by James C. N. Paul with a foreword by Albert Coates, director of 
the Institute, analyzes the importance of questions still to be answered by the Court in 
its next decision, outlines alternatives which the Court might permit, and discusses the 
significance of the Court’s suggestion that it might be persuaded to allow a “gradual 
adjustment” to its non-segregation ruling. 

Considerable space is also given to constitutional problems inherent in plans which 
might provide for continued segregation by resorting to systems of state-supported 
“private schols,” to “tuition grants,” or to gerrymandering of school districts. 

The book is a legal analysis of the issues confronting southern schools. It was written, 
however, for both lawyers and non-lawyers. “The problems analyzed in the book are 
common to all Southern states,” Director Coates said. “The book was written with the 
hope that it would be useful to persons wanting to understand the full import of the 
school segregation problem.” 

THE MODERN PRUDENT INVESTOR (HOW TO INVEST TRUST FUNDS), 
by Charles P. Curtis, of the Boston, Massachusetts Bar. Published by the Committee on 
Continuing Legal Education of the American Law Institute collaborating with the 
American Bar Association, 133 South 36th Street, Philadelphia 4, Pennsylvania. De- 
cember 1954. $2.50. 130 pages. 

This is another of the many “how-to-do-it” texts published by the Committee on 
Contiuuing Legal Education, all of which have been so favorably received by the legal 
profession throughout the country. 

This is a book for the average general practitioner who has trust funds to invest or 
who is interested in their investment as attorney for a trustee or a beneficiary. The book 










298 The JOURNAL 


is also written for individual fiduciaries as a guide to them and one may venture that 
even corporate fiduciaries will find practical, helpful advice in its pages. 

The book is a practical guide, not a law book. “How to Invest Trust Funds” is a sub- 
ject not strictly legal in nature but the book does contain advice on “towing the line” to 
both counsel and fiduciary. 

In addition to such advice, the book contains a wealth of practical suggestions about 
how and what to invest, how to ascertain reliable information about and bad forms 
of securities, how to allocate a trust fund among bonds, pref stock, tax exempt 
bonds, and the proportion of bonds and preferred stocks, as well as of common stocks. 

Suggestions are made as to the advisability or inadvisability of investing in securities 
of particular types of industries, new issues, high and low yields, insurance stocks and 
investment trusts and a variety of other important subjects. 

The book concludes with proposals for the reorientation of trust investing toward 
increasing as well as reserving the trust principal and toward the use of realized capital 
gains as income, with forms of powers for such purpose. 

A CIVIL ACTION—THE TRIAL, by Wilfred R. Lorry, of the Philadelphia, Penn. 
sylvania Bar, Published by the Committee on Continuing Legal Education of the Amer- 
ican Law Institute collaborating with the American Bar Association, 133 South 36th 
Street, Philadelphia 4, Pennsylvania. January, 1955. $2.50. 181 pages. 

This book contains practical advice to the general practitioner on “The Trial of a 
Civil Action.” It commences with the opening of the trial and ends with the entry of a 
verdict. As will be subsequently noted, it is one in a series of five books of the Com- 
mittee on Continuing Legal Education dealing with a civil action from its very incep- 
tion through the final stages of appeal. 

The author is an experienced trial lawyer and lecturer from Philadelphia. He here 
passes along in print the benefit of his broad experience. While the are replete 
with valuable, practical bits of advice, the purposes and philosophical of effective 
methods of procedure are not ignored. 

This is not a conventional book, for the author is not a conventional advocate. He 
iterates tried and true trial devices, but urges in addition experiments with innovations 
in court room procedure. He does not limit himself to the use of verbal words on trial, 
he uses models, blackboards and other media of visual demonstration, well aware of 
ae difficulty of recreating in court a situation which may have transpired several years 

ore. 

Recognized by the author is the obligation of the trial lawyer to assist the trial judge 
consistently and continuously. To avoid error on trial and to foster dignity and dispatch, 
he urges counsel to provide the judge with an extensive trial brief, and memoranda of 
law on any legal question arising in the course of the proceedings. 

The book rounds out Series III on the Preparation and Trial of a Civil Action, among 
the practical handbooks of the Committee on Continuing Legal Education of the Amer- 
ican Law Institute collaborating with the American Bar Association, which have been 
so well received by the profession throughout the country. Prepared under the Editor- 
ship of Honorable Charles E. Clark, now Chief Judge of the United States Court of 
Appeals for the Second Circuit, Series III includes the following: 

Preparation for Trial of a Civil Action, by Eustace Cullinan and Herbert W. Clark 
of the San Francisco Bar, $2.50 per copy; 

A Cwil Action—From Pleadings to Opening of Trial, by Hubert Hickam of the In- 
dianapolis Bar, $2.50 per copy; 

A Cwil Action—The Trial, by Wilfred R. Lorry of the Philadelphia Bar, $2.50 pet copy: 
Basic Problems of Evidence, by Edmund M. Morgan, Professor of Law at V: ile 
University, formerly of the Harvard Law School, 2 volumes, $5.00; 
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A Case on Appeal, by Honorable Herbert F. Goodrich, Judge of the United States Court 
of Appeals for the Third Circuit, Ralph M. Carson and Honorable John W. Davis of 
the New York Bar, $2.50 per copy. 

The entire series sells for $12.00 and they constitute a valuable addition to the library 
of any lawyer, experienced or otherwise, who engages in civil litigation. 


INCOME TAX GUIDE, 1955, by S. J. Lasser, a Fawcett Book. February 4, 1955. 75c. 
If the government had been trying specifically to “stump the experts,” it couldn't have 
done better than the confused and complicated wordings and limitations of the Tax 
Bill of 1954, according to S. Jay Lasser, C-P.A. and author of “1955 Income Tax Guide.” 


ee eee ee for greater deduc- 
tions and regrouping of income from dividends and properties, it takes a financial 
wizard to figure out the ramifications of the bill, according to Mr. Lasser. 


In addition to further complicating the tax regulations and the forms, the new law 
has other weaknesses from the point-of-view of the nation’s finances, states S. Jay Lasser. 
While taxpayers who receive dividends will benefit because the first $50 does not have 
to be declared, the ruling may tend to swing investments from bonds to stocks. When 
the taxpayer borrows money to buy stocks, the interest paid is fully deductible, while 
the dividends received are only partly taxable. 

S. Jay Lasser and his entire organization of accountants and tax experts made a 
thorough study of the Tax Bill of 1954 and found that it has the advantage of rearrang- 
ing the old laws, plugging certain loopholes, and granting greater deductions. But, to 
take full advantage of the changes, the average business man will need more than just 
a mathematical mind first, to understand what he is entitled to and second, to compute 
his tax, according to Mr. Lasser. 

The “1955 Income Tax Guide” is of particular benefit to the self-employed business 
man or professional. A special section on the perplexing “schedule C’—the tax form 
which all self-employed persons except those in certain exempt occupations or pro- 
fessions must file—explains in simple terms what the form implies, and how to com- 
pute the tax. 

In addition, the book includes a step-by-step blue-print for completing income tax 
forms. The guide is arranged in 21 steps, each step keyed to show the section of the tax 
form to which it refers. Worksheets are provided so that the taxpayer has room to com- 
pute his own taxes, and make mistakes, before actually filling in the final form. 


The “1955 Income Tax Guide,” includes a special section of tips and sample record 
forms for maximum savings on 1955 returns. By setting up the simple ledger forms 
now, and keeping them regularly throughout the year, the taxpayer can not only save a 
great deal of time next year, but also a substantial amount of money. These entries in- 
clude records which are almost always overlooked or forgotten by the time the fateful 
day rolls around, and will provide a record of all deductible expenditures during the year. 
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Tim Bannon of Leavenworth gave me a 
set of plans and drawings of his new office. 
It is the best arranged for style, room, and— 
as the real estate agents proclaim—modern 
living. These plans I intended to send to 
Norb Dreiling of Hays to look over—I 


walked out of Tim’s office and forgot them. 
Anyhow, to offset my stupidity, Tim will 
let any lawyer use them, see them, or copy 
them—just write him. 


Ethan Potter goes in January 10 as as- 
sistant county attorney of Leavenworth 
county. Jim Fussell, the ex-police judge, 
was elected county attorney. 

Bob Buehler of Atchison is going to 
Washington, with Bill Avery, the new 
congressman from the first district, after 
January 1. 

Judge Lawrence Day has met with great 
misfortune. He had major surgery at Mayo’s 
the last two weeks in November and the 
first two weeks in December. Tain’t fun, 
Lawrence—I'm very sorry. Hope all is 
well from here on out. 


Rod Henry has come back to Kansas to 
practice. Rod, formerly of Garnett, closed 
out, went to California, is now back, and 
opened shop at Hiawatha, Brown county. 


I went up to Hiawatha to do a little 
Missouri river duck shooting with Bob 
Finley. Bob said “No use—no ducks.” All 
of which made it necessary to descend on 


the Elk’s Club—Bob, Harry Miller, Chet 
Ingels, and myself. I have to see Dorothy 
Finley some day, and find out how that 
guy gets in the doghouse so long and so 
often. 

Tax Institute in Topeka brought the 
boys in from the country. I noticed, how- 
ever, most of them had their wives. The 
women were Xmas shopping. The men, 
in self defense, went to the tax school. You 
would be surprised how many felt abused. 
If all the women I saw spent as much 
money as I think they did, no use calling 
on their husbands for a considerable period. 


Ray Haggart, Tom Lillard and John 
Crowther, all of Salina, were sitting in a 
private dining room at the Lamar Hotel 
one night with a group of men. They 
looked as though they expected to eat. If 
they didn’t get any more than I did, and 
paid for it out of their own pockets, we 
all got bilked, both ways. 


Marlin Brown of Council Grove is back 
at the K.U. medical center for another go 
at surgery. Marlin gets more than his share 
somehow or other. Sorry, Marlin. 


The Tax Institute at Topeka seemed to 
be a success—from the standpoint of num- 
bers. Most of those in attendance were 
women, and non-profesional. I assume they 
were accountants. Anyhow, I did not see 
a law book prospect in the bunch. 


Baldy Mitchell of Lawrence was buried 
Tuesday, November 30. There is nothing 
much to say, except that he saw the light 
too late and died too early. He was one 
’L of a good guy. I am sorry. 

An article in the Bar-O-Meter says— 


quote: “By the grace and generosity of one 
Dave Whalen, a claims attorney for the 
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Mo. Pac. R.R., enjoyed the Bosses Nite 
show and reception so much he invited the 
cast to a luncheon shortly after the show.” 
I got no invite, and attribute the fact to 
an uncertain status. This I must have 
clarified—am I a member of the cast or 
just a proxy? The determination of this 
will settle all questions. Jamie, what do 
you say? 

Rex Lafferty of Fredonia, Kansas, talked 
to the W.B.A. on December 14. His sub- 
ject was “The Deserted Village.” Rex, 
there are a good many of them in Kansas. 
If you run out of one to talk about, I will 
furnish another. 


The Kansas City Kansan carried a third- 
page editorial on the need for a third fed- 
eral judge—under date of November 30. 
The editorial made some very pertinent ob- 
servations. Why doesn’t someone appointed 
by and representing the Bar of Kansas wish 
the job on Andy Schoeppel? We might get 
the need attended to. 

Judge Sloan is in a Topeka hospital as 
this is written. I see by the press Henry 
Bundscher from Kansas City, Missouri, is 
pinch-hitting for Judge Sloan. I saw Judge 
Sloan in Wichita recently. He looked and 
felt all right as far as I know. I am sorry 
to hear of his confinement. 


The state bar examining board has set 
the requirements for the bar—raised from 
six years to seven. I think most states are 
tightening up—some by the flunk-out 
route, some by residence requirements, 
some by higher scholastic requirements. 


Dick Rock has opened his own office in 
Arkansas City. Dick has been associated 
with a packing company for about three 
years. I think he also acts as city judge. 


Al Grauerholz left Coffeyville the other 
evening in a great big hurry—army re- 
serve officers’ meeting. Had Al's attention 
at the moment. Only time I ever saw him 
hurry, except when his wife takes after him. 


Simeon Webb held a compensation court 
in Coffeyville the week of December 13. 
All the Coffeyville boys paid tribute to 
Simeon at his court. 

Lloyd Kagey is the recipient of a front 
page “scoop” in the Wichita Beacon. This 
comes about by his favoring new legisla- 





301 


tion that will provide the accused with 
counsel—in the event of trial, or before 
trial. 

Nye and Nye of Newton have a new 
ground floor location. I didn’t see Sid. I 
did see Arnold. He took me through, and 
the little lady at the front door offered to 
make me coffee, and showed me how she 
did it. These coffee bars are quite handy 
and usable. The office is very nicely ar- 
ranged. 

Julian Zimmerman is leaving Lawrence 
to cast his lot with the W.B.A. I under- 
stand he has moved and is under way as 
this is written. 

Clancy Holeman and Tom Woods caught 
up with each other, and out came a new 
firm—Holeman and Woods—with offices 
in the Schweiter Building in Wichita. I 
lowered the boom on Clancy one day, but 
this guy Woods relieved the situation, after 
he came back to the office after a couple of 
weeks home with the mumps. The mumps 
are a childish ailment, Tom. Anyhow, I 
am glad you're better. 


I see by the Clip Service that we have a 
Bob Thiessen opening an office at 503 
Schweiter Building in Wichita. Must be 
Pat's little brother. Pat is at Hutchinson, or 
was the last I heard. 


Hugh Kramer has been appointed to the 
staff of the county attorney's office in 
Olathe, taking the place of Jim Pearson, 
who has been elevated to the probate court. 

Judge and Mrs. Spencer were accorded a 
reception at the Lamar Hotel in Hays re- 
cently, this on Judge Spencer’s retirement 
from the bench. The bar gave Judge a 
matched set of luggage as a departing gift. 


Carl Buck, judge of the traffic court, and 
Everett Fettis of the police court, in Wich- 
ita, both step down as of January 1. I think 
their courts are appointing offices—for a 
two-year term—by the district court. 

Lewis Oswald has expanded the office 
and taken in Pat Thiessen—under the firm 
name of Oswald, Mitchell and Thiessen— 
with offices at Hutchinson. Ossie told me 
about this in the early fall, but I thought 
at the time he was undecided. 

The Wichita Tax Institute had a big 
turnout. I was only there for a short time 
Friday morning. Jim Dye opened the meet- 
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ing. The CP.A. had an institute at the 
Broadview Hotel earlier in the week. A 
few lawyers attended that one as well. 


Art Stanley of Kansas City has had a 
couple months’ seige at St. Margaret's Hos- 
pital with a slow recovery. Art is out again 
and spending part time at the office. 

I attended the election of officers noon- 
day meeting of the Wyandotte county bar, 
held at the Town House, as a guest of 
Charlie Lowder, retiring president. The 
meeting was orderly, speedy and well done. 
A new slate goes in, headed by Ollie Claf- 
lin as president. 

Paul Ditzen is getting out of the law 
business on a full-time basis. Paul is going 
to do some work at home, on a lesser scale, 
than formerly. Good luck, Paul. 


I had the situation in Cherokee county 
all mixed up. Lawrence Mulliken wrote me, 
correcting the account. Jules Doty won out 
over Helen Yount for county attorney. Jerry 
Harman won over Vern Bowersock for dis- 
trict judge. I also said in another para- 
graph that only one district judgshi 

There were six new judges diel 
Could be incorrect about the division. One 
judge serving was defeated—five other 
posts were filled by the election route— 
and one resignation, succeeded by an ap- 
pointment. Judge Carl Ackarman, on ac- 
count of ill health, resigned, and Clay Car- 
ee Clay, I as- 
sume, will live at Eureka. This latter hap- 
pened about December 1, to take effect 
January 10. 

Dick Loffswold won out over Olin Biggs 
of Crawford county for probate judge, and 
John Marshall beat out Larry Walker for 
county attorney. Judge Resler, who was 
elected to the district court, without op- 
position, as this is written is in the hos- 
pital and has been for a period. Someone 
told me the judge was very sick. 


Another correction—Jack Harner is still 
in the firm of Hickey, Harner, Neubauer 
and Kaarbo—both of Liberal and Dodge 
City. I left Jack out in the previous “Hash” 
column. Sorry, Jack. 

H. O. Trenkle, long a resident and prac- 
ticing lawyer of Finney county, died in 
Reno, Nevada, in September. The burial 
was held at Garden City. The local bar 
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were pallbearers, both active and honorary. 

Logan Green fell apart in the summer 
after visiting all the doctors between Den- 
ver and Kansas City. It developed nothing 
but shingles had him down. Dan Hopkins 
went away to a convention somewhere, and 
wound up with an emergency appen- 
dectomy. 

Clyde Daniel has a new ground floor 
office in Garden City. Clyde looked like 
the fellow who taught Blackstone. The of- 
fice was full of clients, and the clients were 
full of business, the morning I tried to see 
him. 


Pat Calihan and Roland Tate go in as 
county attorney and district judge, re- 
spectively, of Finney county, neither being 
opposed in the general election. 

Johnnie Edwards of Lakin says there is 
no business in Lakin. They don’t need 
lawyers there, he just stays because he likes 
the people. He entertains the folks and 
Clyde Beymer gets the money. 

All the Noah family—Ralph, Kate and 
Don—were in federal court at Topeka be- 
fore Judge Ed Vaught of Oklahoma City. 
I am not familiar with the case. I did, how- 
ever, hear a lot of comment from the bar 
in the northwest area, all favorable to the 
parties involved as plaintiffs, including the 
lawyers for the plaintiffs. 

Claude Rice and Bob Loughbom have 
opened an office together, in the Huron 
Building, in Kansas City, Kansas. Looks 
like the office would provide amusement 
enough for Claude, but it doesn’t. He went 
deer hunting in New Mexico to be gone a 
week. I would like to be with him. 

Joe Cohen of Kansas City was elected 
president of the K.A.P.A. at the Topeka 
meeting. Several spoke of Hal Davis as a 
most ingratiating host and entertainer for 
the meeting held in Topeka for the 
K.A.P.A. 

Jim Hogin of Kansas City, Kansas, told 
me he was retiring as of about the first of 
the year. He has at the game a long 
time. I know all his friends will wish him 
a happy future in his retirement. 


Roy Bennett has an office in 
Parsons. This, I think, is the latest addition 
to the Labette county bar, and the newest 
member thereof. 














The Wichita Bar fommsiotion had what 

termed a “teacher-lawyer get-together.” 
ni teachers were pe ane gp see an 
actual trial in progress, then met with the 
judges, county attorney and his staff, after 
which, as guests of the bar, they were en- 
tertained at luncheon. Then back to the 
courthouse for a review of the clerk’s office 
—Mike Leland as host—then to Mack 
Bryant’s office (probate court), and they 
saw the court at work. The Wichita group 
pronounced it a success. 


Mrs. Lucille Flinn had an emergency 
operation about November 1—kept her 
from her duties at the Sedgwick county 
law library temporarily. She is out now, I 
understand, and back on the job. 

Charlie Cotton left his associates and 
opened an office of his own at Wichita, in 
the Bitting Building, some time about Sep- 
tember 1. Charlie likes it alone. 

Dale Stinson of Wichita and Bill Bright 
of Paola both were made fathers for the 
second time, in the month of October. 

A new district judge in Cowley county— 
Doyle White, a democrat, defeated Law- 
rence Christenson, a republican, for the 
job on November 2. First time we have 
had a change in any of the courts by the 
election route in some time. Several have 
resigned, and new appointments made. A 
political change is rare. 

Sheldon Bowers of Ottawa has taken the 
attorneyship for the Small Business Men’s 
Administration, with headquarters in Kan- 
sas City, Missouri. Sheldon says after he 
gets the routine of the job down he thinks 
he may like it. 

In Liberal, Maxine Wood, democrat, beat 
Jim Tack for the county attorneyship, Jim 
being the republican. Jim opens an office 
after January 1 in Liberal. 

The Jordan boys of Beloit are going sep- 
arate ways—one upstairs and one down- 
stairs—when the bank finishes the new 
building. 

Tom Conroy, the city attorney of Beloit, 
was in Topeka with the mayor of Beloit 
on a City mission the day I tried to see him. 

Louis James is still in with Harve Mc- 
Caslin at Osborne. Harve McCaslin stays 
longer, and works harder than any lawyer 
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in northwest Kansas that I know of. It 
should be a good training for Louis—if he 
can take it. 

Leo McNally has a new front entrance 
on his office in Minneapolis. He took in 
the hall, fenced off the area, and made an 
additional office. He now accommodates 
two secretaries—and Evan Corman as well. 


Lon Buzick opened court Monday, Octo- 
ber 25, at Minneapolis. Jim Mize of Salina 
and Bob Russell of Topeka were before the 
court on a motion. Judge Buzick looks to 
the state bar for court business when he 
holds court at Minneapolis. 

Ed Beckner of Colby is in the hospital, 
and has been for a month or more. Ed has 
been in and out of hospitals for some time. 
Better get well and stay that way. Being 
sick is no fun. 

Sam Lowe, so someone who knows him 
said, and this from Colby, alleged the state 
would go democratic, unless he went to 
Topeka and personally supervised the com- 
ing election. Atta boy, Sam—come early 
and stay late. The boogey man will get 
you yet! 

Max Jones, I think, had a premonition 
I was en route. At any rate, he took off 
for Smith Center the day I went to see him. 
Haven't been in Goodland in a year. Those 
I could catch, I was glad to see. 


Fromme and Fromme of Hoxie have a 
new office in a new building—ground floor 
with all the new gadgets. They say it is 
much “handier” than the old office. 

Clark, Chipman and Clark of Hill City 
want Globe-Warnicke bookcases—dark oak 
preferred. Anyone have any for sale? 


Lee Cushenbery went to Hutchinson to 
an explosion case, so someone said. 
While he was gone, I exploded on John 
Bremer and sold him a bunch of books. 
Better stay home, Cush, you'll make money 
the easy way. 

Al Metcalf of Oberlin is directing the 
farm census from Smith Center. Whatever 
that is. Seems the hogs, cattle and farm 
animals in general are worth so little the 
government is counting them to ascertain 
how much the farmer has lost. You might 
think from the above I was a democrat, but 
I am not. 
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Arno Windscheffel of Smith Center, as 
this is written, is sans a wife—she went 
conventioning. Arno extended the usual 
bachelor courtesy. Wanted me to stay for 
dinner. I knew well he couldn’t cook, 
and Smith Center never had a decent place 
to eat, so I begged off. Ask me some day, 
Arno, when the family is home. I'll prob- 
ably go. 

Omer Smith is not in very good shape, 
physically. He has had a god deal of throat 
trouble. The last seige has had him con- 
fined. Omer is city judge at Salina. (He 
has since died.) 

John Weckel and Rudy Barta have 
moved to a new location in Salina, as a 
partnership. New office and all the latest 
gadgets to go with it. John is assistant 
county attorney. 

Lon Buzick took me through the new 
courthouse at Ellsworth. It is really quite a 
structure. The court room is sound-proof 
and air conditioned. Lon tells me Minne- 
apolis is about to take out on a new court- 
house program soon. Lon always has a lot 
of nice things to say about the bar in his 
district. It was good to visit with him. 

Clark, Mize and Lillard are moving to a 
new ground floor location in Salina as of 
January 1. The building is a remodeled, 
rearranged structure, one block off the 
main street. Jim says about twice the pres- 
ent space, with more room for everyone, 
including the library. The latter, of course, 
is where I begin to take an interest. 


Pat Patterson of Columbus and Pete 
Farabi of Pittsburg were trying a case in 
Judge Buzick’s court at Ellsworth the day 
I visited with him there. The jury was out 
while I was there. I didn’t hear the verdict. 
Ed Hall was doing his best to entertain the 
visitors. 

Del Wesley of Ulysses is fishing in Ar- 
kansas as this is written. Herb Stubbs got 
home from Colorado in time to bid Del 
goodbye. Del gets back, Herb leaves. They 
arrange the office so one is there most of 
the time. 


I spent a fine week-end with Charlie 
Johnson at the shack he has on Kanopolis 
dam. We did a lot of looking for some- 
thing to shoot at, but not much luck. How- 
ever, we did have a lot of fun before and 
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after we “looked.” Thanks again, Charlie, 
for all the hospitality. 

Bob Finley of Hiawatha sends me a let- 
ter from Dale Shannon of Fort Collins, 
Colorado. This fellow was a KU. student 
about Bob's time. He was appointed dis- 
trict judge of the district in which he prac- 
tices in August of this year. Some of his 
friends may be glad to know this. 


Charlie Lowder wrote me about the 
Wyandotte county bar meet on Tuesday, 
November 16. As usual, Charlie, Tuesdays 
usually always finds me en route some- 
where to some place in Kansas. Middle of 
the week dates are pretty hard to make, but 
thanks a million, Charlie. I'll catch one 
some day soon. 

Bill Wood of Liberal has taken in Grover 
Bryan to help, aid and assist, in general. 
Bill is building houses and running the 
Rotary and chamber of commerce, and 
otherwise doing big things in a big way. 
Bill got the chamber of commerce award 
last year for the most outstanding young 
man of the year. 


I didn’t predict what I thought would be 
a victory for a republican. Ben Cruise, a 
democrat, beat Harold McCombs, a repub- 
lican, for district judge in the Hays, Rus- 
sell, and points west district—I can’t re- 
member the district number. Ben worked 
very hard. Harold was hospitalized for sev- 
eral weeks between the primary and elec- 
tion. 

I hear a lot of talk around Wichita on 
this “palsy walsy” business—so far I can't 
figure the angle—must take time out and 
find out what goes on. Just three pals, is 
the way I hear it referred to. 


Les Hoover has just been elected dis- 
trict governor of the Rotary. I hope to re- 
mind him of this when the central Kansas 
bar meets November 20 at Junction City. 
This could be a time for celebration. When 
one of our boys goes to the top we should 
go with him. 

Bob Ellsworth has associated himself 
with Henry Asher, Henry being sole sur- 
vivor of the Asher, Gorrill, Asher fim in 
Lawrence. Bob is a navy vet, and has had 
some experience in the practice, at Spring- 
field, Massachusetts, and also as attorney 
for the commerce department in Washing- 
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ton, D. C. Bob has come home to Law- 
rence. 

The affluence and opulence of the Lyon 
county bar seems to have manifest itself. 
Everett Steerman bought a new ranch 
house, with recreation and TV rooms, for 
the modern American way of life. Sam 
Mellinger, not to be too far outdone, bought 
Everett's former house. Sam, incidentally, 
was elected to the legislature from Lyon 
county. 

Dale Spiegel proved the unusual—a 
democrat, he beat Ken Peery, the repub- 
lican, in the general election for probate 
judge in staid old republican Bill Allen 
White's Lyon county. 

These Lyon county people are funny. 
They approved by one method or another 
the new courthouse. I can’t remember 
whether a new location was suggested, but 
the result was the old building was torn 
down, not a mite too soon. (It would have 
fallen down.) The new building was 
erected on the old site, on the railroad track. 
The structure is an uptown affair, modern 
in all respects, air conditioned court room, 
all new gadgets. But the voters, under the 
influence of the town gazette, will not ap- 
prove a bond issue to furnish the building. 
There it sits, devoid of any furniture. 

Clyde Wilson has himself encased in a 
newly paneled office, new and modern 
equipment. And after the legislature, of 
which Clyde is a member, adjourns next 
March he intends to come home and afford 
the Lyon county bar some competition. 


George Allred has turned merchant. 
George represented a book and office sup- 
ply store. I didn’t learn the particulars, but 
assume the store turned its inventory over 
for the benefit of its creditors. Anyhow, 
George is selling out the Eckdall-McCarthy 
book store at Emporia. 


Domme and Barbara have moved over 
to the Veterans Building in Topeka. Very 
nice and neat office arrangement. They 
look busy and were doing all right. Inci- 
dentally, Bob Domme was elected—I think 
on the democratic side—to the legislature. 


Lemoin Willett of Beloit, with his 
brother, “went a hunting.” Pheasant season 
was on. I don’t know too much of the de- 
tail, but on the trip home a combine was 
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straddle a very narrow bridge. Lemoin 
turned out for the tractor combine to go 
by, and hit the ditch. The car burned up. 
Lemoin went to the hospital with a broken 
leg and sundry other injuries, and the 
pheasants—well, I'll find out about them 
and report later. 


All the railroads of Kansas joined in an 
effort to entertain all railroad attorneys and 
wives, Monday night, November 16, on the 
Kansan Hotel roof garden. It was a gala 
affair. We had representation from St. 
Louis, Weston, Missouri, and all points in 
Kansas, including Leavenworth. And since 
I received an invitation from all the roads, 
I was very much in evidence. Many thanks 
to all who were good enough to invite me. 
It was a wonderful party. 


Washburn law school alumni had a 
luncheon Saturday, November 13. A moot 
court the students put on was a huge suc- 
cess. In fact, the whole matter was a “wow.” 


George and Mrs. Powers, I saw at Em- 
poria. George was en route to Lawrence 
where he talked to the law students about 
things and conditions in actual practice. I 
know George made a good talk. 


Lew Cates is the new member of the 
Madden, Madden, Sattgast firm in Wichita. 
Johnnie Madden, being in Topeka most of 
the winter, will want someone to ride herd 
on Elmer. 

Keith Wilson got out of the service. 
Coming out, he went back to Independence, 
Missouri, and at present he is in the lum- 
ber yard. The townspeople keep bringing 
law business to handle. He put a wing on 
the house, made it into an office, and will 
be ready for business in the very near fu- 
ture, with a full-fledged law office at his 
home in Independence, Missouri. 


Ed Curry, compensation commissioner 
for Kansas, addressed the K.A.P.A. banquet 
October 29 at the Kansan Hotel. Ed 
stressed the point, for a newer and more 
modern compensation act, to better cover 
the growth, industrially, in Kansas. 

Mack Bryant addressed the legal secre- 
taries in Wichita, November 17, at one of 
their monthly meetings. Mack didn’t say 
so, nor did the girls admit it, but I strongly 
suspect the bosses want them trained for 
probate work. 
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Jack Wertz writes me from New York 
saying he has been promoted to the New 
York office of Cities Service Oil and made 
general counsel of the foreign department. 
Jack has made one trip to Cairo, Egypt. 
Jack expressed a very genial “hello” to any- 
body in the Kansas bar and extends an in- 
vitation to all to come see him. His ad- 
dress is 60 Wall Tower, New York City. 
Good luck Jack in the new location. And 
come see us occasionally. 

Jim Driscoll has opened a new office in 
Seminole, Oklahoma, and wishes all his 
Kansas friends to come see him when they 
are in Oklahoma. 


Joe Dawes of Leavenworth has been pro 
tem-ing for Lawrence Day of Atchison, who 
has had a very trying experience at Mayo's 
in Rochester, Minnesota. I think Lawrence 
got back home for the holidays. Good luck, 
Lawrence, and be glad it was no worse. 


Ralph Gilchrist and Carl Buck have 
added a third member to the office, Ken 
Kueny, an Iowa boy and graduate of Kan- 
sas City University. 

Jim Wheeler, a nephew of Dave and 
John, to which Jim admits reluctantly, has 
gone in with Maurice Hubbard at Olathe. 

Jim O’Hearn has joined up with Royer 
and Royer at Abilene. Jim has been with 
the trust department of the City National 
Bank in Kansas City and has gone back to 
Kansas to relocate. 


Paul Wilbert heads up the Crawford 
county bar as president, succeeding Bodie 
Karr, who retired in November. Don Mus- 
ser and Harold Crook were elected vice- 
president and secretary, respectively. 


The Lyon county bar voted at their last 
meeting to accept social security. Copies 
of the resolution were forwarded to the 
Kansas delegation of Congress, and also to 
the American Bar Association headquarters 
in Chicago. 

Ed Westerhaus of Marion was called 
away from the central Kansas bar meeting 
at Junction City on account of the death 
of his father. Sorry, Ed. 

LaRue Royce of Salina, a close friend 
for nearly forty years, a friend whom I had 


as much in common with as any member of 
the Kansas bar, passed away recently. La- 


Rue was most delighted when his friends 
partook of his generous hospitality. He 
loved people. His friends were many—his 
faults were few. He will be missed. To 
his wife, his son, and the firm, may I ex- 
press for the bar the state-wide condolences. 

Will Miller is back from Uncle Sam's 
employ, and at present he is claims attor- 
ney for the Security Benefit in Topeka. 
Welcome back Will—and good luck. 

Red Mills is back in the practice at Med- 
icine Lodge. Red was postmaster from 
1939 until recently, opening up his office 
this fall. I haven't seen him since he was 
in the practice, but I will soon. Glad to see 
him back. 

The newest firm in Cowley county is 
Christenson, Matthews and Matthews. 
Christy came down from the bench. The 
day I went to see them, Christy was home 
sick. Anyhow, I saw Paul and Bob. 


I wanted to see the Janickes. Johnnie 
Herlocker told me Shed had celebrated his 
thirty-second birthday the night before, and 
on what I considered good authority, the 
hour was not suitable for a call at the house. 


Doral Hawks of Topeka has had quite a 
seige with the hospitals and surgery. Back 
ailment of some sort, I understand, floored 
Doral. He is out now and back to work, 
and some better. 


Gene Davis has moved down a floor or 
two in the Bank of Topeka Building. At 
present he’s in the Colmery-Smith office. 


Don Patterson has left the Jones-Davis 
firm in Topeka to open on his own in the 
Bank of Topeka Building. 

Jim Smith and wife, of Topeka, are va- 
cationing in Arizona over the holidays. 
Have a good time, Jim. 

Mrs. Marian Burns of Lyndon is not only 
the youngest county attorney in Kansas, 
but one of the few women county attor- 
neys we have had. The Wichita Eagle ran 
quite a feature story in a Sunday edition 
on how she won by two votes. 

Walt Stumbo and Bob Irwin have moved 
from the Crawford Building over to the 
Bank of Topeka Building, under the firm 
name of Stumbo and Irwin, with all new 
office equipment—and some pretty ritzy 
furniture it is. 
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Bob Knapp is with John Keach and Roy 
Cliborn over at Mission. Bob is specializ- 
ing in legal-medico. 

The Jordan boys of Beloit and Emporia 
have secured a patent on a self-closing 
safety pin. Looks like the boys may plan 
on pinning up some clients. 

Chuck Ward quit the A.B.C. board as 
of January 1, and immediately resumed 
duty with Bill Farmer in the D.A.’s office 
at Topeka. He took the place of Bob Mac- 
Cowger who is now handling land con- 
demnation for the turnpike authority. 
Chuck Ward changes jobs as often as my 
wife changes hats. 

Judge Karl Miller finally realized a life's 
ambition—that of moving from the short 
grass country to the big city. The judge is 
pardon attorney. He will cut quite a swath 
in the Topeka civic clubs. I think he be- 
longs to most. 


John Breyfogle has moved his office in 
Olathe over the new building on the corner, 
the old bank site, in which John has put 
one of the finest offices I have ever seen 
as far as appointment and furnishings go. 
These Olathe boys, now with a three-divi- 
sion court, are doing big things. 

I saw Judge John Kirkpatrick on the 
street recently and asked him if he was 
going to open an office. His reply was 
quick and decisive. He said, “I never 
closed it.” 


Neal Hambleton has left the Hodges- 
Anderson office, and he, too, is in alone. 
Murray Hodges, I think, spends a good deal 
of time at the lumber yards. John Ander- 
son, of course, will be in Topeka durin 
the session, and could be longer, depend- 
ing on what happens. 


The picture of the new W.B.A. officers 
for 1955, displayed on the front page of 
the Wichita Eagle, was certainly an im- 
posing one: Jim Dye as president; Bill 
Robinson, board of governors; Ferd Evans, 
secretary-treasurer; and Bob Foulston and 
Dick Jones on the board of governors also. 


Warren Kopke of Great Bend leaves the 
job as city attorney to devote more time to 
his own practice. Warren has gone quite a 
long way for the short time he has prac- 
ti 
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Dean Batt of Marion has opened an of- 
fice in Hillsboro on a one-day-a-week basis. 
Looks like he has moved over to share the 
business with Wilmer Goering, who is 
present county attorney. 

Bob King, county attorney of Butler 
county, has named Dick Moss as assistant 
county attorney. Dick will at least add color 
to the office, as well as an able hand to 
rely on. 

Ed Curry appointed Lee Meador of 
Wichita as compensation examiner in the 
place of Henry Martz, who went up to the 
district court as judge of the new fifth di- 
vision. Lee will like the work and do a 
good job. 

Bill Carey, Wendie Holmes, Pat Thies- 
sen and John Sheaffer head up the Reno 
bar, in the order named. I assume the new 
officers were apprised of the job on hand 
—that is, the state bar in May. This entails 
a whale of a lot of hard work. 


Bill Tice of Beloit, after a long, linger- 
ing illness, mostly in the hospital, died 
January 10. Bill was a leader for several 
terms in the legislature of the dry forces. 
Made a name as an ardent dry. 

Harry Robbins has left Topeka to join 
up with McClellan and Michaud of Wich- 
ita. Harry left after the first of the year, 
to enter a new town and a new firm. 

Bill Dimmitt is now a partner in the 
Rooney, Dickinson, Prager firm of Topeka. 
Bill is fourth member, and the firm is so 
styled to include him. 


John Sherman of Chanute has been ap- 
proached by the “nudist” group in an ef- 
fort to get him to represent them. Some 
wag made bold with the remark, “John al- 
ready had represented them, that explained 
the naked condition.” I know John has 
another story. 


Mack Bryant went upstairs from probate 
court to district judge in Sedgwick. Seems 
the boys sort of got mixed up on the deal. 
I found a good many for and a good many 
a agin.” 

Dick Bird died in California recently. 
Dick was one of Wichita’s beavers 
in the late thirties. Dick served as district 
judge for a couple of terms, opened an of- 
fice down town with a good deal of success. 
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He had a non-cancellable health policy. 
When a heart murmur was discovered Dick 
quit, collected under the policy, and moved 
to California. That was twenty years ago. 
He died at 76 years of age. 

Charlie McClintock of Wichita—just a 
boy—went home one night and died. I saw 
him on Tuesday, picked up the paper 
Thursday, read an article saying he died in 
a couple of hours—no cause apparent. 


The W.B.A. puts on a “Round Table” 
over KAKE ever so often. Some of the 
boys should watch for an announcement, 
get some tips on how to handle clients, and 
collect fees. 


Judge Bill Jackson of Fort Scott died at 
80 years of age. The last time I saw him 
he was under a derby‘ hat, with a green 
cloth bag under his arm. He was one who 
kept alive the early day tradition. 

Clarence Rumery heads up the Cherokee 
bar, with Paul Armstrong vice-president, 
Vern Bowersock treasurer, and Jules Doty 
secretary. 

Morris Moon has left the county attor- 
ney’s office in El Dorado, after the ex- 
piration of his term, and gone over with 
Roy Cox in Augusta, to practice and take 
up where Roy leaves off. Roy has had a 
busy period in Augusta and wants to taper 
off. 

Jim Brady of Cherryvale died at 78 
years of age on January 10. Jim early stut- 
tered bady—in fact, he never really got 
over it. Both he and LaRue Royce have 
gone—leaves me somewhat alone. I am 
sorry to hear of Jim’s death. He was a good 
Irishman. 


I got a bang out of the “Scoop” afforded 
Judge Clair E. Robb in the Wichita Eagle 
under date of January 8. The article was 
entitled “New Justice Faces Dilemma.” I 
thought to myself—“which horn?” Not 
that it made any difference to Clair—he has 
faced them fore and aft, heretofore and 
hereafter. Stay right in there Clair—I'll 
lend you a horse to ride if you need one. 

Pat Healy and Bill Norton have joined 
forces with Pat Warnick in Wichita. I 
hear Pat Warnick went away on a winter 
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vacation, and they just moved in. I nailed 
the office down so you may have it, Pat, 
when you return, if you don’t stay too long. 


Lynn Gamelson leaves Win Holmes to 
open up on his own, and Ed Weil leaves 
the same office to join up with Leonard 
Levand. Marvin Martin is leaving the 
Levand office to open on his own in the 
Brown Building, Wichita. 

Lewis Smith has been with Willard 
Haynes in Kansas City, Kansas, since July 
1 of 1953. I meant to announce this earlier, 
but seems the intent is always behind the 
eight ball. Lewis quit the National Surety 
to take up the practice. 


Bob Mason of Bartlesville is in the hos- 
pital, not doing too good. Bob, they tell 
me, got hold of one that may stay with him. 
Sorry, Bob. Keep your chin up. 

Gene White of Hutchinson likewise is 
in the hospital at Hutchinson, not doing 
too good. Sorry, Gene. 

Judge Lee Goodrich of Parsons is in the 
hospital as this is written. I neglected to 
ask Jack about his father. I learned this 
somewhere else. Get out judge, and get 
going. 

Arch Foster of Parsons is redoing his 
office. He is the darndest guy to fuss over 
blotches on the wall, I ever saw. Seems the 
paint came off. Very noticeable, of course, 
but what difference would it make to the 
owner of the building—he didn’t occupy 
the office. It didn’t suit the tenant. 


Bill Ong of Parsons, newly elected 
county attorney, moved uptown, new fur- 
niture and all newest ideas. He even had 
so much to do he put Mrs. Ong to work. 
She is helping in the office. Roy Bennett, 
his new assistant, moved to Oswego. 


Charlie Minich of Wichita made a hur- 
ried trip to Lima, Peru, and back by the 
hitch-hike method on army planes. Charlie 
didn’t have much to say t Peru that 
was good. 

Glenn Tongier of Coffeyville gets the 
medal from Jaycees for the ouumanding 
young man of the year. Glenn is assistant 
county attorney of Montgomery county. 
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Savings Bonds maturing this month? 


HERES HOW TO GET*L80 


BACK FOR EACH *L00 YOU PAID 


AvE you heard the money-making 

news about your U. 8S. Savings 
Bonds? Even though they’ve reached 
maturity they'll still go on earning in- 
terest for another 10 years! 


Of course, you may still redeem your 
Bonds whenever you wish. But if you 
want them to go right on earning extra 
money for you—as 3 out of every 4 
Bond owners are doing—all you have 
to do is keep them. There’s nothing to 
sign, no visit to the bank required. 


With this extended interest period, 
Bonds can earn up to 80% more than 
you originally paid. For instance, if 
you invested $37.50 in a Bond in 1945, 
it is worth $50.00 today. But if you 
hold it for 10 years more, it will be 
worth $67.34—a net return of $29.84. 


For your future—and the future of 
America—keep the Bonds you own. 


And go on investing in Bonds regularly 
where you bank—or through the Pay- 
roll Savings Plan where you work. 
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Went your interest peid es corrent income? 

lavest la 3% Series Hi 

United States Government Series H 
Bonds are new current income Bonds 
in denominations of $500 to $10,000. 
Redeemable at par after 6 months and 
on 30 days’ notice. Mature in 9 years, 
8 months and pay an average of 3% per 
annum if held to maturity. Interest 
paid semiannually by Treasury check. 
Series H may be obtained through any 
bank. Annual limit: $20,000. 


The U. 8. Government does not pay for this advertising. The Treasury Depart- 
ment thanks, for their patriotic donation, the Advertising Council and 








A Formucopia! 


Forms aplenty! More than 20,000 airtight business and 
legal forms from the files of experts in every state make 
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the nation’s finest, most complete formbook. It’s one of 
the best time- and work-savers you can have in your office. 
You'll be thankful, too, for its expert indexing and classifica- 
tion, its practice suggestions, definitions, distinctions, cau- 
tionary remarks and other valuable practice aids. Write 


The Lawyers Co-operative Publishing Co. 
Rochester 14, New York 
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Last week, a friend in Kansas sent , 
little card which could be f 
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in such a way that it we 
stand on a lawyer's 


it had been prepared by 
State Bar of Kansas. The card contains four w. 


“Respect Your Fellow Lawyer 


It reminded us, particularly at this season of the ye 
that some of us have occasionally permitted our zel 
the causes of our clients to color our words and act, 
toward our brothers in the profession. This has been p 
in the court room, and sometimes these feelings have b 
carried outside. 

As lawyers, we know that this type of conduc 
frowned upon by Canon 17 of the Canons of Professir 
Ethics, which reads in part as follows: 


“Clients, not lawyers, are the litigants. Whatever 
may be the ill-feeling existing between clients, it 
should net be allewed te influence counsel in 
their conduct and demeanor toward each other or 
teward svuiters in the case. All personalities be- 
tween counsel should be scrupulously avoided.” 


One of the things that has helped to weaken the « 
dence of the public in our system of justice and in those 
administer it has been this conduct on the part of 

While we humorously say that every losing | 
“has the constitutional right to cuss the Court,” we do 
mean it. For if we blame our courts for our losses, our d 
ents and their friends will soon have no confidence in the 

Similarly, a lawyer who has become so identified wi 
his cause that he deludes himself into thinking the | 
on the other side are using improper means, and says %, 
most certainly destroying respect for all lawyers. 

It is our wish for this new year, and alll years to con 
that we of a great profession will treat our brothers of { 








help or hurt the reputation of the entire profession. 
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We Are Known By The 
Subscribers We Keep 
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Year after year, since 1873, we have been: serving 
the outstanding members of the legal profession from 
coast to coast. They have found our service eco- 


nomical, dependable and accurate. 


Dependability and accuracy are the two foremost | 
characteristics that have contributed so much to build 
our organization into one of the largest. and most 


efficient law publishing institutions. 
Most of our subscribers are the outstanding men in 
their community as well as the leading members of 
the Bar. The fact that they continue their sub- 
scriptions year after year proves that they recognize 
the unusual value of our service. 


Shepard’s Citations 
Colorado Springs 
Colorado 
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] Turns Oven On at Exact Minute Desired. 


2D  Stilitully Supervises Cooking and Baking. 
3 Turns Oven Off at Pre-Determined Time. 


aMaLNGIG. “Coraniiind becker bonenes 
light with an electric pilot. 
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CLAUDE E. CHALFANT, Hutchinson 
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